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TO THB 


HONORABLE 
THOMAS ERS KRK IN E, 


ATTORNEY GENERAL TO HIS ROYAL HIGHNESS 


THE PRINCE OF WALES, 


THIS WORK 1s DEDICATED, | 


WITH THE HIGHEST RESPECT | 
FOR THOSE © GREAT TALENTS, 


THAT UNIFORM INTEGRITY OF CONDUCT, 


WHICH HAVE RENDERED HIM 
SO DISTINGUISHED AN ORNAMENT 


OF THE ENGLISH BAR, 


HE great length of time neceſſary 

for completing this work would 
have long delayed its publication : and 
therefore the author was induced to pub- 
liſh it in parts; which he has ſo di- 
vided, as that each of them may be ſepa- 
rately uſeful, and at the ſame time ſub- 
ſervient to his general plan. 


The firſt part, which is now publiſhed, 
contains the whole of the proceedings in 
perſonal actions, previous to the plea; to- 
gether with all that is peculiar to the pro- 
ceedings by and againſt attornes, and other 
officers of the court ; againſt peers of the 
realm, and members of the houſe of com- 
mons; upon the writ of habeas corpus; and 

againſt 
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againſt priſoners, in the actual cuſtody of 
the marſhal or ſherift, &c. In a ſecond 
part, it is intended to continue the pro- 
ceedings, from the plea to the final judg- 
ment: and in a third, to treat of the means 
of enforcing a judgment by execution; of 
reverſing it by writ of error; and reviving 
it by /cire fucias; with the a 
in e &c. 


The ſecond and third parts are in a ſlats | 
of conſiderable forwardneſs: but on ac- 
count of the author's profeſſional avoca- 
tions, it may be ſome years before they are 
nes. 


45 8 Temple, 
Nov. 1, 1790. 
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Ok the . Writ, 
HE legal mode of redreſſing civil in- 
juries is by action, which is real, per- 
ſonal, or mixed. In a real action, the pro- 
ceedings are in rem, for the recovery of real 
property only; in a per/onal action, they are in 
perſonam, for the recovery of ſpecific chattels, or 
of ſome-pecuniary ſatisfaction or recompence; 
and in a mixed action, they are in rem et perſo- 
nam, for the recovery of real property, and 
damages for withholding it. In the following 
work, it is the author's intention to treat of 
the means of commencing and proſecuting a 
perſonal action, in the court of king's bench, 
by a methodical arrangement of the ſeveral 
acts of parliament, rules of court, and judicial 
deciſions upon the ſubject. 


The means of commencing A * action 
in this court are 7 


+ B WS | 


Ii * 


MATTCTTC 


H. By ATTAGHA 1 ENT oF en as the 
ſuit of the, attornies and officers of N. Fuat, : 
III. By: BILL; which 1 18 fourfold: 1 
1. Agtinſt 4 the attornies d officers 
of the court. b bas 95m: | 
01G 10 Wo! Wind wht, 464 members of 
FO houſe. ee gg 825 8 3 
3. In treſpa sr. 
> Agaioſt eite, 8 


MA original writ is a mandatory letter rom! 
the. king in Chancery, ſealed with, his, great 
ſeal* \; and lies in all perſonal actions, againſt 
every perſon not Privileged. as an attorney , 
officer, or priſoner of the court, Formerly, 
ed, it was not uſual to proceed, in the 
king's bench by original writ, in debt, de- 
tinue, or other action of a mere civil nature“. 4 
But the modern practice is different i and i in a 
late caſe, where the defendant pleaded, to the 
juriſdiction, in an action of deht commenced 
by original writ, the court gave judgment on 
demurrer for the plaintiff; and declared, that 
if ſuch a plea ſhould; come before them again, 
they would inquire by whom it was ſigned, 


N 1e 3 v1 
Finch, L. 237.3 Blac. Flizarii,\ $5. 377% r 
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Ok the Original Writ. 3 


On the other hand, an original writ was for- 
merly the moſt common, if not the only 
ground of proceeding againſt peers and members 
of the houfe of commons“ : but now, by ſta⸗ 
tute 12 & 13 W. III. c. 3. F. 2. they may alſo 
be ſued by original Sill, and ſummons, at- 
tachment, and diſtreſs infinite“. Still, however, 
an original writ is the only ground of pro- 
ceeding againſt a corporation, or bundredors, 
on the ſtatutes of hue and cry, &c.* ; or where, 
by reaſon of the defendant's being abroad, or 
cc out of the way, he cannot be arreſted 
rved with proceſs. There is alſo this be- 
nefit attending it, in other caſes; that after 
jadgwent in an action by original, a writ of 
rv will not lie in the exchequer chamber, 
where it is often brought for the mere purpoſe 
of delay, but only in parliament®, The reaſon 
18, that at common law, no writ of error lay, 
except in , parliament, from the judgment of 
this court; and the ſtatute“ which gave a writ 
of error in tie exchequet chamber, only extends 
ro ſuch actions as are Ir commenced in the 
King's bench: therefore, though a writ of er- 
for will lie in the enchequer chamber, on a 
Pane by bill, at originates in the 
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king's bench; yet it is otherwiſe where the 
Judgment. is upon an original writ, which iſſues 
out of chancery, where the —— ous n 


is firſt commencedl. 


Original writs are calculated for che com- 
mencement or removal of aftions*. And they 


are either de curſu, or magiftralia' * the former 


were framed in the King's court, before the di- 
viſion of it; the latter were made our by the 
_— in chancery, purſuant to the ſtatote of 

Weſtm. 2. c. 24. In perſonal actions, they are 


er contractu, vel ex delittos; upon contracts, 


or for wrongs, immediate or conſequential.” 


83001017 1 


Actions upon CONTRACTS , are afſumpht,.. co- 
venant, debt, detinue, & c.  Aſumpſit it lies for 
the recovery of damages upon contracts, ex- | 
preſs or implied, without ded. Contracts 
of this nature relate to perſons, perſonal pro- 
perty, and real property. Reſpecting perſons, 
they are to forbear, indemnify, marry, ſerve, 
employ, &c. Reſpecting perſonal - property, 
they are to buy, ſell, exchange, accepr, de- 
liver, take back or warrant cattle or ode; 
to hire, lend, keep, take care of, 'or.redlive 


© tans Ei. 83, &C Gilb, Fe 7 On 10 Aa, 8's. 48, 
K. B. 319. | * "ls Þ 
* Trye, 1. 12. 93. my 3 8 de 26. Gib. 


- 1Gifb. K. B. 312. 1 Iaſt. C. P. * [O01 enot; 


54. b. 73. b. 2 Inſt. 407. | 5 10 
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them; or to perform ſome work about them, 
as to carry, ſhip, &c.; to provide neceſſaries ; 
to pay money, in conſideration of precedent 
debts, (uſually termed indebitatus aſſumꝑſits, 
forbearance, indemnity, marriage, ſervice, the 
ſale, exchange and hire of goods, performance 
mn works, neceſſaries, or the ſale, exchange, aſ- 
ſignment, or uſe of lands, &c.; upon bills of ex- 
change, foreign or inland, promiſſory notes, po- 
licies of aſſorance on lives or ſhips, &c. wagers, 
accounts ſtated, awards, bye-laws, or foreign 
judgments , and for tithes,, tolls, port duties, 


fines and amerciaments: to repay money; con- 


concerning fecurities ; and to account. Re- 
ſpeaing real property, they are to buy, ſell, 
exchange, take, let, aſſign, hold, repair or 
quit lands, & c. Covenant lies for the recovery 
9 damages upon contracts by deed, as upon 
articles of agreement, charter- parties of af- 
freightment, aden of apprenticeſhip, 
leaſes, mortgages, & c. Debt lies for the re- 
covety of a ſum certain upon acts of parlia- 
ment, judgments, ſtatutes, recognizances, ſpe- 
cialries, and fimple contracts, expreſs or im- 
plied Delinue lies, upon a delivery or finding, 
for the recovery of goods in ſpecie, or damages 
for detaining them. 


Actions for WRONGS are treſpaſs, vi ei armis, 
for ſuch as are immediate; and a1ens on the 
cafe, for ſuch as are merely conſequenrial. 
B 3 Treſpaſs 
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Treſpaſs. vi et armis lies to recgyer dam 
for immediate wrongs, to perſons, by weng aces, 


aſſault, battery, wounding. may hem, or falſe 


impriſonment ;, to, perſonal. property, by in- 
juring, taking away, detaining or converting 


cattle or goods; and to real Property, as to 


houſes, lands, fiſheries, &c. Actions an tbe 
caſe. lie to recover damages for. conſequential 
wrongs, or tarts, ariſing from malefeazance, or 
doing what the defendant ought not to do; 
non-feagance, or not doing what he ought to 
do; and misfeazance, or doing what be bought to 
do, improperly. Theſe actions are for torts to 
perſons, perſonal property, and real properiy 
corporeal or incorporeal.— To perſons, they 
are for publick nuſances, which occaſion pri- 
vate inconvenience, keeping miſchievous ani- 
mals, negligence 1 in riding horſes, driving car- 
riages, or navigating veſſels", &c. unſrilfulneſs 
or improper condutt of ſurgeons, &c. malicious 
proſecutions, libels, ſeandalam magnatum, de- 
famation of common perſons, criminal con- 
verſation, and ſeducing, harbouring, taking 
away, impriſoning or beating wives or ſer- 
vants. To perſonal property, they are for rover 
and- converſion, exceſſive or irregular diſ- 
treſſes, reſcues, pound-breaches, eſcapes, falſe 


returns, and other miſconduct of ſheriffs, &c, 


"The wrongs here mentioned as affecting perfors may 
and do frequently affect fenen property. 
deceit 


Ot the Original e m... 7 
FTA p: 241 10 | 
deceit on ue ſale of cattle or goods, or im- 


moderate uſe of them when lent or let to hire; 


and againſt carriers by land or by water; wur- 


| fingers, junkeepers, farriers,” &c. To reul pro- 
perty corporeal, they are for nuſances, of a pri- 
ate nature, to houſes, lands, &c. to the pre- 
jodice of the plaintiff's poſſeſſion or reverſion; 
in nature of waſte; for not repairing” fences, 


or for not carrying away tithes, &c. And to 


real property incorporeal, they are for diſturbance 
of commons, ways, offices, franchiſes, &e. 


In actions upon contracts, the plaintiff may 
join, in the ſame writ, different cauſes of action 


in aſſump/i t, or in covenant, debt*, or detinue t 
and he may join debt and detinue in the ſame 
write. But he cannot join aſſumpſit with cove- 
nant, nor debt or  detinue with either of them. 
In actions for wrongs, he may join different 
caüſes of action in zreſpoſs, or in caſe. But 


he cannot join treſpaſs with caſe, nor either of L 
them with any ſpecies of contract. There are 


however ſome cauſes of action, for which the 
plaintiff may bring afſumpfit or caſe, as for de- 
ceit on the ſale, or immoderate uſe, of cattle or 
goods, and againſt carriers, &c. And there 
are ſome wrongs of ſo peculiar a nature, that 


they may be conſidered either as tarts or tref- 


„ Wilk. 248. 232 Wilſ. 319. 3 Wilſ. 
85 Gilb, L. F. =. Bac. dür e. 348. 1 T. R. 270. 
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Dales: 2 ſuch are criminal ti converſation, Or for 
Taking away, impriſoning or beating the clas, 


Tf $ wife or ſervant; per quod con{or th 


1 


ſervitium amiſit. . Theſe wrongs are not imme⸗ 
diate, but conſequeatial.; the plaintiff. may de- 
Clare for them by bill with a quod cum, which 
is not allowed in erepaſ. : the plea of the ſta- 
tute of limitations is not guilty within Air years, 
and not, as in treſpaſs and aſſault, within four 
yeats; and though the plaintiff ſhould not re- 
cbver-farty ſhillings damages, he is neverthe- 
Jeſs entitled to full ce. For theſe reaſons, 
they may be conſidered as torts. But yet, as 
they are attended with violence, they may alſo 
be conſidered as treſpaſſes vi et armis : and 
they may be joined in the ſame writ. with ; 
eith er; not for the reaſon given in i the books! 2 


dane writ, Gar 180 from the e na- 
tute of the wrongs, they may be made the ſub- 

jects of either action. And hence, there is 2 
75 de uxore abdultd, cum Bonis virt" * and i it is 


uſval. to join a reſcue : and rreſpaſs” „ Kc. 8 


The original writ is iſſued by tl 
who | is fo called from the writs de — aN 


2 Salk. 636. 1 Str. 627. Aley 'n, 9. 1 Bac. Abr. 30. 
*2 Bur. 753. . N. B. 89. 
*1 Salk. 206. 3 Will, 2 Lutw, 1249. 


319. 
5 Where 
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where the plaintiff's demand exceeds forty 
pounds, a Ane is payable to the King, by way 
of compolition' for the liberty 'of wing in his 
court“; which fine is eſtimated according to 
the amount of the demand, being ſix ſhillings 
and eightpence for every hundred marks, or 
ten ſhillings for every hundred pounds?. 


In actions of covenant, debt, and detinue, 
the original writ is called a precipe ; by which 
the defendant has an option given him, either 
to do what he is required, or ſhew cauſe to 
the contrary : but in a ſumpſit, and actions for 
wrongs, it is called a pone, or A te fecerit fecu- 
rum; by which the defendant i is peremptorily re- 
quired to ſhew cauſe, i in the firſt inſtance®. 
In point of form, the original writ is ſpecial or 
general, nominatum vel innominatum*. The 
former contains the time, place, and other 
circumſtances of the demand, very particu- 
larly; the latter, only a general complaint, 
without expreſſing the particulars, as the writ 
of treſpaſs quare clauſum fregit, &c. But in 
order to ſave the great and unneceſſary ex- 
pence of ſuing forth ſpecial writs, in ſmall 
are er malte it 1s pe that © no 


x Gilb. c. p. 7. c. p. 3. 
1 Trye, 58, 9. d Stat. 5 G. II. c. 27.55, 
2 Finch, L. 257. 3 Bur. 1484. 


21 Bac. Abr. 29. Gilb. A 4 
| | te ſpecial 


;F© Di k the Original I Writ. 
*. ſpecial, writ or proceſs ſhall be iſſued out © of 


9 gn ſuperior court, where the cauſe of ac- 
ee tion mall not amount to the ſum of ten 
OF Pounds or upwards.” And by : a late rule , 
abi in all actions, in which the plaintiff ſhall 
4 proceed againſt the defendant by ſpecial ori- 
| cc % ,ginal. writ, and ſhall | recover leſs than the ſum 
« of fifty pounds, he ſhall not, on taxing coſts, 
| '® be allowed any, more or other coſts, than, 4 
4 would be intitled to, in caſe he had pro 
« cceded by bill; except in ſuch actions, | in 
« which he could not proceed by. bill, or in 
„ which any defendant ſhall be de out- 
* Jawed.” 8 - 
The original 1 writ 3 be Gineated, to The 
1 wet or ſheriffs of the county where the action 
ig brought, and intended to be tried; and the 
vxxu ſhould. be laid in that county. But 
there is a diſtinction between local and tranſi- 
tory actions“. Where the action could only 
have ariſen in a particular county, it is local, 
and the venue muſt be laid in that county; 
for if it be laid elſewhere, the defendant may 
demur to the declaration“, or the plaintiff, 
on the general iſſue, will be nonſuited at 
the trial“. But where: the actions _ have 


EK. M. 23G. III. ES, | Will 165. 
1 Gilb. C. P. 84. , Comp. | Ws Cow p. waz n. Rep. 
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ariſen in any county, it is tranfirory; and the 
plaidtiff c may, in general, 11 the venue where- 
ever he pleaſes : ſubject to its being changed 
by the court, if not laid in the very county 
where: the action aroſe. Thus, in an action 
vpon a leaſe for rent, &c. founded on the 
privity of eftate, as in debt by the aſſigneeb or 

deviſee! of the leſſor againſt the leſſee, or by 
the Jeflor*, or his perſonal repreſentatives, 
againſt, Wy aſſignee of the leſſee, or againſt 
the executor of the leſſee in the debet and de- 
inet u, or in covenant by the grantee of the re- 
"verſion againſt the aſſignee of the leſſee“ , the 
action is local; and the venue muſt be laid 
in the county where the eftare lies. But in 
an action upon a leaſe for rent, &c. founded 
on the privity of contract, as in debt by the leſ- 
ſor againſt the lefſee*®, or his executor in the 
uetinet only“, or in covenant by the leſſor & or 
* 'of the ear e n the lende, The 


= Gilb. 0. P. 84. ©: 967 1 Sells 80% ail 


d Cro, Car. 183. 1 Wilſ. 191. 8. C. 6 Mod. 194 
f ö b W. Jon. 43. hs 6 Mod. 194. 2 Str. 
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m 2 . 80. 3 Keb. 135. C. P. 91. - 
S. C. Gilb. Debt, 403. 4 3 Lev. 154. 
Silb. C. P. 91. * 1 Saund, 238, Carth. 183. 

Þ Carih. 182. 3 Mod. 1 Will, 165. 
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12 Pf the Driginal Wirit, 


actipn is tranſitory; and the venue may be laid 
in any county, at the option of the plaintiff. 
Na There are, however, ſome actions, of a tran- 
Nieryinature, wherein the venue muſt be laid 
in al particular county. Such are'a/} actions 
upon penal ſtatutes*, and actions upon the 
29/ez or treſpaſs againſt juſtices of peace, mayors 
or bailiffs of cities or towns corporate, head- 
boroughs, portreves, conſtables, tithingmen, 
churchwardens, & c. or otber perſons acting 
in their aid and aſſiſtance, or by their com- 
mand, for any thing done in their official ca. 

pacity ; and alſo actions againſt any perſon 
or perſons, for any thing done by an officer 
or officers of the excife or cuſtoms , or others 
acting in his or their aid, in execution, or 
by reaſon of his or their office. In theſe ac- 
tions, the venue, by various acts of parlia- 
ment, muſt be laid in the county where the 
facts were committed, and not elſewhere. On 
the other hand, the venue in a franfitory action 
is in ſome caſes altogetber optional | in the plain- 
tiff; as where the action ariſes in Wales", or 


beyond. the ſea®*, or is brought upon a bond 


Stat. 21. Jae. 1. © 3. " 24 "'Y IH. Seſſ. 2. c. 


. 2. 1 Sid. 287. 47. ſ. 38. 
1 c. 12. . 4 V2 Str. 1258. 1 Wille 
de Ch be Say. Rep. 77. Cowp. 176. 
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or other ſpecialty”, promiſſory note, or bill of 
exchange a, for ſcandalum nagnatum, or à lis 
bel diſperſed throughout the kingdom, againſt 
a carrier or Jighterman*; for an eſcape “ orfalſe 
return? 3 and in Mort, wherever the cauſe of 
action is not. wholly and neceſſarily confined 
to a ſingle county. In theſe caſes, the venue 
cannot be a e by the 1 but COP 2 
ee grounds. 20100 

The original writ, - Wviog) out of 3 
mould be teſte d or witneſſed in the king's name 
at Weſtminſter, or wherever elſe the chancery 
is holdend; and as that court is ſuppoſed 
to be always open, it may be teſted in vacation 
as well as in term time i. It ſhould, how 
ever be always teſte'd ander the aa of ation 


; . 
IS . as 2 6 8 4 17 


7 I obs 65. 1 Sid. 87. T. R. ſeo 15 200!) 
Sty. P. R. 631. 2 Str. 878, © 2 Salk, 670. 
Andr. 66. R. M. 10 G. II. 41 Keb. 65. 1 sid. 87. 


(e) Gilb. K. B. 339. Gilb. 


C. P. go. 
E. 20 G. II. | 
2 Andr. 66. R. M. 


Balein v. Kent, 


cious v. Bennet, E. 25. III. 
But ſee 1 Wilſ. 41. Say. Rep. 
7. contra. 1 
21 Lev. 56. 2 Salk. 
658. Carth. 400. S. C. 2 
Str. 807. Barnes, 
Gb. C, R. go, 


. 571. 647. 3 


10 
G. II. (e) 1 T. R. 551. Pre- 


482. 


2 Salk. 670. 


95 F 2 Salk. 669. 2 Str. 


727. Say. Rep. 541 Will. 
33 6. S, C. 

2 Salk. 659. R. M. 10 
G. II. (e) 1 Wilſ. 178. 2 
T. R. 2735 

Pole v. Herobin, M. 22 G. 
III. 1 T. R. 781. 

h Finch, L. 237» 3 Blac. 
Com. 274. 

1 T rye, 59, 60. Sty. Rep. 
402. 3 Keb. 214. 
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auarned £5: and ſhould, be made returnable 
on} ia; generab return day in term time, bi- 
cun pus, or whereſoever the king ſhall then be 
innEnglandl, Ia proeeeding to outlawry, 
if the inſtructions be carried to che curſitor with- 
in the firſt week of a term, and the cauſe of action 
will admit of it, he will, for the ſake of expe- 
dition, make the original returnable on the 


1840 


firſt or any other return of the preceding term”, 


Otherwiſe it is uſually made returnable in 
the ſame or the next term; or, as it does 
not affect the liberty of the defendant, it may 


be made returnable at the diſtance of twa 


or three terms". But there ſhould be fif- 
teen days, at leaſt, between the ee and re- 


turn of an original“; the law requiring that 


diſtance of time between the ſervice and re- 
turn of it; though if there be leſs, it will be 
aided by the defendant's appearing and plead- 
ing in chief“. 


The want of an original is aided after ver- 
dict, by the ſtatute 18 Elix. c. 14. but not 


after judgment by default, &c. And a bad ori- 
ginal is not aided, even after verdict; nor a 


good one, which does not warrant the declara- 


* 2 Bur. 967. real actions, 5. Gilb. C. P. 

1 Trye, 2. 9. 3 Blac. Com. 275. 

. ” 2 Salk. 6a. 2 14, 

a Dyer, 175. Raym, 671. S. C. 
2 Inſt. 567, Booth on 


16 


tion. 


| Of the 


+ 


Pg 


15 


tion. The court, however, will amend any 


defect in che original; ariſi 
priſion of the clerk,” ih nor 


ſtructions; or from his neſcience in form; 
chough aüt in ſubſtance. 
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E next thing to be conſidered is the 
proceſs, or means of «compelling the 
defendant's appearance upon the original. 
In all perſonal actions, except treſpaſs vi et 
armis, or for injuries tending to a breach of 
the peace, as deceit and conſpiracy, the firſt 
proceeding upon the original, is a ſummons *, 
or warning to appear, according to the exi- 
gency of the writ. | 


The defendant being ſummoned, was for- 
merly allowed to caſt an in', or ſend an 
excuſe by his ſervant for not appearing; and 
that being done, it was the plaintiff's duty 
to adjourn it to ſome day, appointed by the 
court, in the next term“: if he did not, 
he was liable to be zonpros'd*. But no 
effoin wap ever allowed in perſonal actions, 
on the return of a capias*; nor even on a ſum- 
mons, where the defendant was ſeen in court, 
or appeared by attorney: and as a corpora- 


2 Finch, L. 305. 352. C. P. 13. 
| d 2 Inſt. 125. b. 137. d 2 Str. 1194. 
| * © Cro, Elis. 367. Gilb. © 2 Will. 165. 
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tion aggregate could not appear in any other 
manner, they were not entitled to an eſſoin f. At 
this day, the defendant being in general at li- 
berty to appear by attorney, no eſſoin is allow- 
ed in any pefſonal action whatſoever; even where 

a peer or member of parliament is defendant s. 
Where an eſſoin is caſt, and neither quaſhed 
nor adjourned to a particular day, the plaintiff 
may declare the firſt day of the next term, and 
the defendant is not intitled to an imparlance®, | 


If an eſſoin be not caſt, where it is allow- 
able, on the very return day of the original 
writ, the plaintiff may enter his exception the 
next day, and obtain an order that it be not re- 
ceived'; and from this exception, ſo taken and 
entered, the ſecond day after the return of the 3 
writ is called the day of exception. The 5 
third day the ſheriff ſhould regularly return 1 
his writs into court, which are delivered to the ; 
cuſtos brevium; and from thence this day is 13 
called the day of retorna brevium : and then it 1 
is, that the court is ſeized of the cauſe, by poſ- 5 | 
ſeſſion of the writ, The fourth day is called 
the appearance day, or dies amoris *, which is 
the day given ex gratid curiz for the defendant” 8 "1 
appearance, If the defendant appear on or 1 


. 


f Bro. abr. tit. Corpora- Id. ibid, 3 
tion, 28. Caſ. pr. C. P. 8. SGilb. C. P. 133. ti 
5 2 T. R. 16. | * Co. Lit ry... = 7 
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before the quarto die poſt of the return of the 
original, he ſhould enter his appearance with 
the filacer, who is ſo called from the les of the 
cuſtos brevium, which are wartants for him to 
continue the proceſs ', If he make default, 
and the ſheriff return that he is ſummoned, 
the filacer iſſues an attachment; which is a ju- 
dicial writ, commanding the ſheriff to put the 


defendant by gages and ſafe pledges; that is, 


to take certain of his goods, which are forfeit- 
ed if he do not appear, or to make him find 
perſonal pledges or ſureties, who ſhall be 
amerced in caſe of his non-appearance”. And 


this is the firſt and immediate proceeding upon 


the original in treſpaſs vi et armis”, &c. where the 
violence of the wrong requires a more ſpeedy 
remedy, and therefore the original writ com- 
mands the defendant to be at once attached, 
without any previous warning. 


The ſheriff's return to the attachment is, 


either that he has attached the defendant, or 


that he has nothing by which he can be attach- 
ed. If the defendant, being attached, ſtill ne- 
glect to appear, the plaintiff may proceed, to 
compel his appearance, by diſtringas, or diſtreſs 
infinite; which is a proceſs commanding the ſhe- 


! Gilb. C. P. 14. Trye, Ej. 45, 6. 3 Blac. Com. 280. 


in pref. a Finch, L. 355. 


m Gilb. diſtr. 18, &c. Run. | 
riff 
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riff to diſtrain the defendant, by all his lands and 


chattels, and to anſwer for the zues®, or profits 
of the ſame. Upon the firſt diringas, the ſheriff 
uſually returns iſſues to the amount of forty 


ſhillings ; and if the defendant do not appear 


before or on the quarts die poſt of the return, 
the plaintiff ſhould ſue out an alias diſtringas, 
and "thereupon move the court to increaſe the 
iſſues; a proceeding that ſeems to have come 
in lieu of the writ of averment“ . In general, 

if the debt be ſmall, the court will order iſſues 
to be returned at once to the amount of it: 
but otherwiſe, on the defendant's non-appear- 
ance, the plaintiff ſhould ſue out a pluries di- 


feringas, and move the court a ſecond time, 


and ſo Yoties quoties, until iſſues be returned to 


the amount of the debt. When that is done, 


the plaintiff ſnould apply to the court, for a 
ſale of the iſſues, under the ſtatute 10 Geo. III. 
c. 50. which enacts, that * the court, out of 
« which the writ proceeds, may order the 
ce jſſues, levied from time to time, to be fold, 
« and the money ariſing thereby to be ap- 
« plied, to pay ſuch coſts to the plaintiff, as 
cc the ſaid court ſhall think juſt, under all the 
« circumſtances, to order; and the ſurplus to 
“be retained until the defendant ſhall have 


o Finch, L. 352. Stat. 5 Mod: 117. 
We/tm. 2. c. 39. 2 Inſt, 453. T Theſ. brev. 144, 5. 
C 2 « appeared, 


- 
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« appeared, or other. purpoſe of the writ be an- 
« ſwered: which ſtatute has been conſtrued 
to extend to all writs of difringas, and not to 
be confined to ſuch as concern ie of par- 
liament only *. 

The method of proceeding, by ſummons, at- 
tachment, and diſtreſs infinite, is not affected 
by the ſtatutes for preventing frivolous and 
vexatious arreſts", which only relate to proceſs 
againſt the perſon. It may therefore ſtill be 
vſed to advantage, where the defendant has 
property, but cannot be arreſted or ſerved with 
proceſs : and it is the only method of proceed- 
ing un peers *, members of the houſe of 
commons, corporations, and hundredors on 
the ſtatutes of hue and cry *, &c. 


In proceeding againſt a peer or member of 
the houſe of commons, the original ſhould iſſue 
Into that county where the defendant lives ; 
and a copy of it is uſually made out by the 
plaintiff's attorney for the ſheriff, and ſerved 
as the /ummons on the defendant”. Before or 


25 Bur. 2726, 7. = Com. Dig. tit. Pleader, 
12 G. I. c. 29. 5 G. II. 2B. z. 6 Mod. 183. 
c. 27. Barnes, 407, 8, 9. Y 3 Keb. 126. 


* Gilb. K. B. 309. 6 Co. * 2 Cromp. 146. And it 
52. 9 Co. 49. Sty. rep. 222. is ſaid, that a peer or peer- 


1 Ventr. 298. eſs cannot be attached, but 
© 2 Str. 985. Com. Rep. ſhould be brought in by 


444. 55 \ ſummons. 1 Str. 225. 
| | On 


Ok the Proteſs bu Original. 21 


on the quarto die poſt of the return of the ori- 
ginal, the defendant either appears or makes 
default; for he cannot caſt an eſſoin x. If he 
make default, the plaintiff ſhould ſue out a 
_ diftringas?, and after that (if neceſſary) an alias 
or pluries diſtringas; upon which he may move 
to increaſe and ſell the iſſues, as before direct- 
ed. Or if the ſheriff return upon the diftringas, 
&c. that the defendant hath nothing by which 
he can be diſtrained, the plaintiff may have a 
teſtatum diſtringas into another county *. 


The diſtringas and other ſubſequent proceſs 
upon the original, ſtate the cauſe of action at 
large; and muſt be made returnable on a ge- 
neral return day, «bicurgque, or whereſcever the 
king ſhall then be in England. Each ſucceed- 
ing writ muſt be teſte'd on the quarto die poſt of 
the return of the preceding one; and there 
mult be fifteen days at leaſt between the teſte 
and return, 


If the defendant appear, upon any of theſe 
writs, he ſhould enter his appearance with the 
filacer”; and when the purpoſe of the writ is 
thus anſwered, “ the iſſues (if any have been 
6 levied) ſhall be returned; or if fold, what 
cc ſhall remain of the money ariſing by ſuch ſale 


* Ante, 17. 5 2 'Trye, 127. 
pe, 9. 7. Impe y, 425. 
2 [7. 19. 127. | 
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this | ce ſhall be repaid to the party diſtrained upon®. 
1 But the plaintiff in ſuch caſe is entitled to his 
coſts: and where he had obtained rules for ſell- 
ing the iſſues levied upon a diftringas, alias, 
and pluries, and alſo a rule for an attachment 
againſt the ſheriff, but the defendant appeared 
before any iſſues had been actually levied, the 
court ordered, that upon payment of the coſts 
of iſſuing the writs, the rules ſhould be diſ- 
charged; being of opinion that theſe coſts were 
not to abide the event of the ſuit, but were to 
be paid to the plaintiff immediately, and at all 
events, whether he ſhould finally ſucceed in the 
ſuit or not ©. 
In proceeding againſt a corporation, the 
proceſs ſhould be ſerved on the mayor, or other 
head officer ©: and if the defendants do not ap- 
pear before or on the quarts die poſt of the re- 
turn of the original, by an attorney appointed 
under their common ſeal, (for they cannot ap- 
pear in perſon ,) the next proceſs is a diſtringas, 
which ſhould go againſt them in their public 
capacity ?: and under this proceſs, the ſheriff 
may diſtrain the lands and goods which conſti- 
tute the common ſtock of the corporation“. If 
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they have neither lands nor goods, there is no 
way to compel them to appear at law or in 

equity *, but only in parliament *: for it- is a 
rule, that for a public concern, the ſheriff can- 
not diſtrain any private perſon, who is a mem- 
ber of the corporation !. 


In proceeding againſt Hundredors, on the ſta- 
tutes of hue and cry, the proceſs might have 
been formerly ſerved on any inhabitant of the 
hundred. But now by ſtatute “, „ no proceſs 
« for appearance, in any action to be brought 
ce upon the ſtatutes of hue and try, or either 
« of them, againſt any hundred, ſhall be 
ce ſerved on any inhabitant thereof, ſave only 
« upon the high conſtable or high conſtables 
c of the hundred, wherein the robbery ſhall 
« happen; who is and are required to cauſe 
% publick notice thereof to be given, in one of 
ce the principal market towns within ſuch hun- 
ce dred, on the next market day after he or 
ce they ſhall be ſerved with ſuch proceſs; or 
cc if there ſhall happen to be no market town 
« within the hundred, then in ſome pariſh 
cc church within the ſame hundred, immediate- 


Id. 1 Vern. 122. Skin. 135.1Ventr. 351. Cowp.85. 
84. S. C. 2 Vern. 395. Styles, 367. contra; and ſee 
Prec. in Chan. 129. S. C. 1 Lev. 237. Finch, R. 83, 4. 
k 1 Chan. Caſ. 204. 85. | 
I Bro. Abr. tit. Treſpaſs, m 8 G. II. c. 16. § 4. 


4 «c Ty 
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5 ly after divine ſervice, on the Sunday next 
te after his or their being ſeryed with ſuch pro- 
« ceſs: and he or they is and are required and 
© impowered to enter, or cauſe to be entered, 
c an appearance in the ſaid action, and alſo 
« defend the ſame, for and on behalf of the 
« inhabitants of the ſaid hundred, as be or 
ce they ſhall be adviſed.” 

At common law, the defendant was not 
liable to be arreſted, for civil injuries unac- 
companied with force“. This immunity of 
the defendant's perſon, in caſe of peaceable, 
though fraudulent injuries, producing great 
contempt of the law, in indigent wrong-doers, 
a capias was allowed to arreſt the perſon, in 
actions of account, though no breach of the 
peace were ſuggeſted, by the ſtatutes of Marl- 
bridge, 52 Hen. III. c. 23. and Weſtm. 2. 
13 Edw. I. c. 11. in actions of debt and deti- 
nue, by ſtatute 25 Edw. III. c. 17. and in all 
| actions on tbe caſe, by ſtatute 19 Hen. VII. c. 9. 
1 Theſe ſtatutes do not extend to peers, mem- 
bers of the houſe of commons, corporations, 
| or hundredors: therefore we have ſeen “, that, 
5 as againſt them, the only method of proceed- 
11 ing is by ſummons, attachment, and diſtreſs 
Wn | infinite; and by ſtatute 7 Ann. c. 12. f 3. 
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et all writs and proceſs againſt the perſon or 
cc goods of an ambaſſador or other publick mi- 
te nifter of a foreign prince or ſtate, or the do- 
ce meſtick ſervant of ſuch ambaſſador or pub- 
ce lick miniſter, ſhall be utterly null and void, 
ce to all intents and purpoſes whatſoever.” 
Where a capias lies, it is now generally iſ- 
ſued in the firſt inſtance, without previouſly 
ſuing out the original; in like manner as in 
chancery, the ſubpæna iſſues, without firſt 
bringing in the bill“. The capias is a judicial 
writ, iſſued by the filacer, and directed to the 
ſheriff or ſheriffs of the ſame county as the 
original; commanding them to take the de- 
fendant, if he be found in their bailiwick, and 
ſafely keep him, ſo that they may have his 
body in court, at the return of the writ, to an- 
ſwer the plaintiff in the action: and it is uſually 
called a ſpecial capias ad ręſpondendum. If 
the ſheriff's return to this writ, that the de- 
fendant is not found in their bailiwick, the 
plaintiff may have an alias or pluries capias, 
directed to the ſame ſheriffs, commanding 
them as before, or as oftentimes they have been 
commanded, to take the defendant, &c.: or 
he may have a zeftatum capias, directed to the 
ſheriffs of a different county, (and afterwards, 
if neceſſary, an alias teſtatum capias,) ſuggeſt- 


4 Trye, 59. 
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ing that the defendant lurks and wanders in 
that county. In any of theſe writs, if the de- 
fendant be within a liberty, it is uſual to inſert 
a clauſe of nen omittas. So that, by a combi- 
nation of circumſtances, it may be neceſſary 
for the plaintiff to have recourſe to an alias or 
pluries teftatum, non omittas, capias ad reſpon- 
dendum, which is the moſt complex writ againſt 
the defendant's perſon; and commands the 
ſheriffs, as before, or as oftentimes they have 
been commanded, not to nit, by reaſon of any 
liberty, but to tate the defendant, &c. it be- 
ing Ze/tified that he . and wanders in their 
county. 

The proceſs upon the original ſhould be 
teſte'd 3 in the name of the chin Juſtice, or ſe- 
nior judge of the court, if there be no chief 
juſtice. The capias ſhould regularly be ze/te'd, 


in term time, on the guarto die poſt of the re- 


turn of the original *, but not on a Sunday, or 
other dies non jaridicus*; and each ſucceeding 
writ ſhould be ee d on the guarto die paſt of 
the return of the preceding one. But unleſs 
the defendant mean to proceed to outlawry, the 


capias may be zeſte'd before the original, and 


even before the cauſe of action accrued, pro- 


vided it be actually taken out afterwards; for 


© But fee Trye, 59, 184, Trye, 191. 
&c. Jemb. contra. | 


4 no 
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no error can be aſſigned on meſne proceſs *, 
and the defendant cannot have oyer of the 
capias, ſo as to plead it in abatement*. Theſe 
ſeveral writs mult be made returnable, like the 
original, on a general return day, 1n term time, 
abicungue, or Wwhere/oever the King ſhall then be 
in England ; and there mult be at leaft fifteen 
days between the teſte and return . They 
muſt be returnable however in the ſame, or 
the next term; for where a whole term inter- 
venes, between the teſte and return of a capias, 
it is null and void“. 


t 3 Will. 434. but ſee 3 Wilf. 454. 2 Blac, 
1 Per cur. E. 18 G. III. Rep. 918. S. C. 
2 Cromp. 42. 2 Blac. Rep. 846. 


'y Trye, 60. 2 Will, 117. 
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Shall next proceed to ſhew in what caſes 
the defendant may, or may not be arreſted, 
upon the capias, &c. And it ſhould be re- 
membered, that what 1s here ſaid is not con- 
fined to proceedings by original, but applies | 
equally to thoſe by Bill in treſpaſs. 


Before the making of the ſtatute 12 Geo. I. 
c. 29. a defendant might have been arreſted 
for any ſum of money, however trifling or con- 
ſiderable, upon a mere ſuggeſtion, without any 
affidavit, of its being due. To remedy which, 


it was enacted by the ſaid ſtatute, amended by 
the 5 G. II. c. 27. made perpetual by the 


21 G. II. c. 3. and extended to inferior courts 
by the 19 G. III. c. 70. that © in all caſes, 
ce where the cauſe of action ſhall not amount 
&« to the ſum of ten pounds or upwards, and 
t the plaintiff or plaintiffs ſhall proceed by 
« way of proceſs againſt the perſon, he, ſhe, 


or they, ſhall not arreſt, or cauſe tq/ be 


« arreſted, the body of the defendant orde- 
« fendants ; but ſhall ſerve him, her, or them, 
« perſonally, 
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perſonally, within the juriſdiction of the 
court, with a copy of the'proceſs; upon 
which ſhall be written an Engliſh notice to 
ſuch defendant, of the intent and meaning 
of ſuch ſervice; for which no fee or reward 
ſhall be demanded or taken : provided ne- 


vertheleſs, that in particular franchiſes and 


juriſdictions, the proper officer there ſhall 


execute ſuch proceſs.” 


« That in all caſes, where the plaintiff's 
cauſe of action ſhall amount to the ſum of 
ten pounds or upwards, ' an afidavit ſhall 
be made and filed of ſuch caule of action; 
which affidavit may be made before any 
judge or commiſſioner of the court, out of 
which ſuch proceſs ſhall iſſue, authoriſed to 
take affidavits in ſuch court, or elſe before 
the officer who ſhall iſſue ſuch proceſs, or 
his deputy ; which - oath ſuch officer or his 
deputy are impowered to adminiſter ; and 
for ſuch affidavit one ſhilling, over and 
above the ſtamp duties, ſhall be paid, and 
no more: and the ſum or ſums, ſpecified in 
ſuch affidavit, ſhall be indorſed on the back 
of ſuch writ or proceſs; for which fum or 
ſums, ſo indorſed, the ſheriff or other of- 
ficer, to whom ſuch writ or proceſs ſhall be 


directed, ſhall take bail, and for no more.“ 


e And 
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5 And that if any writ or proceſs ſhall iſſue 
et for the ſum of ten pounds or upwards, and 
© no affidavit and indorſement ſhall be made 
© as aforeſaid, the plaintiff or plaintiffs ſhall 
© not proceed to arreſt the body of the de- 
e fendant or defendants, but ſhall proceed in 
«© like manner (except as to the notice) as 
« ig directed in caſes where the cauſe of ac- 
„tion does not amount to the ſum of ten 
ce Pounds or upwards.” 


by — 
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Upon theſe ſtatutes, which at preſent wholly 
regulate the doctrine of arreſt, there are three 
ways of proceeding; frf, where the cauſe 
of action does not amount to 101. : ſecondly, 
where it amounts to 10 l. or upwards, and an 
affidavit is made thereof: Thirdly, Where it 
amounts to 10 l. or upwards, and there is no 
affidavit: in the firſt and laſt of theſe caſes the 
defendant cannot be arrefted, but muſt be per- 
ſonally ſerved with a copy of the proceſs ; upon 
which there ſhould be a notice to appear, in 
the firſt caſe, but not in the laſt. 

Where the cauſe of action amounts to 101, 
or upwards, and an affidavit is made thereof, 
the defendant may in general be arreſted, and 
holden to ſpecial bail. But by a ſtatute * 
made previous to, and not repealed or altered 5 
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by, the 12 G. I. c. 29. „ no ſheriff ſhall 
« hold any perſon to ſpecial bail, in Males 
te or the counties palatine, upon any proceſs 
« iſſuing out of the courts at Weſtminſter, 
« unleſs an affidavit be firſt made and filed, 
« of the cauſe of action, and that the ſame is 
c 201. and upwards: and bail ſhall not be 
te taken for more than the ſingle ſum expreſſed 
te in the affidavit.” By a ſubſequent ſtatute , 
&« no volunteer ſeaman ſhall be liable to be 
ce taken out of his majeſty's ſervice, but for a 
ec real debt, or other juſt cauſe of action, 
ce whereof an affidavit ſhall be made, to the 
« amount of 20 l. at the leaſt,” And volun- 
teer ſoldiers are put upon the fame footing, 
by the annual mutiny acts; which have been 
conſtrued to extend, not merely to common 
foldiers, and troopers © in the life guards, &c, 
but alſo to non-commiſſioned or warrant offi- 
cers, as gunners , ſerjeants, and drummers * : 
For, by Denni/on J.* © a ſerjeant is a ſoldier 
cc with a halbert; and a drummer is a ſoldier 
« with a drum.” Theſe acts, however, do 
not extend to ſoldiers, impriſoned for diſobey- 
ing orders of juſtices", or on any other crimi- 


® 2 Str. 1102, f 1 Will. 216. 1 Blac. 
© 2 Glk e. 14 Cre. Key. 29. $- C 

4 1 Str. 2. Say. Rep. 107. 1 Blac. Rep. 30, 

21 Str. 7. „ 
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nal account. By other acts of parliament! 


for the ſpeedy and effectual recruiting of his 
majeſty's land forces and marines, © no per- 
ſon, liſted by virtue of thoſe acts, ſhall be 
te liable to be taken out of his majeſty's ſer- 
te vice, by any proceſs, other than for ſome 
« criminal matter.” But theſe latter acts were 
only meant to privilege ſuch perſons as were 
compelled to ſerve againſt their will“; or ra- 
ther, to prevent their being taken out of the 
ſervice, by means of feigned actions. 

Where there is a certain debt, to the amount 
of 10 l. or upwards, or damages to that amount, 
which may be reduced to a certainty, as in a/- 


 Jumpfit or covenant for the payment of money ', 


the arreſt is of courſe, on a conciſe affidavit, 
adapted to the cauſe of action. But where 
the damages are uncertain”, as in aſſumꝑſit or 
covenant to indemnify, &c. or for a fort or 
treſpaſs, there can be no arreſt, without a /pe- 
cial order of the court or a judge, on a full 
affidavit of the circumſtances ; for it would be 
unreaſonable that the defendant ſhould be ar- 
reſted, for what damages the plaintiff fancies 
he has ſuſtained, and 1s pleaſed to ſwear to, 
And it is not uſual to grant a ſpecial order, 


i 29 G. II. c. 4. ſ. 14. 1 Barnes, 79, 80. 
30 G. II. c. 8.1. 20. m Id. 108. 
* 1 Bur. 339. 466. | 
: except 
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except where there has been an outrageous 
battery or mayhem, or the defendant is about 
to quit the kingdom. 


There are ſome caſes, however, by way of 
exception to this doctrine, where the defendant 
may be arreſted of courſe, in an action for un- 
certain damages“; or where, though the action 
be brought for a ſum certain, he cannot be ar- 
reſted. Of the former kind is rover; of the lat- 
ter, debt on penal ſtatutes, &c. | 


In an action of 7rover, the defendant may be 
arreſted of courſe *, though the action be 
brought for uncertain damages; for this is 
more an action of property, than a fort. But 
it is ſaid o, that where the defendant, being a 
cuſtom-houſe officer, was arreſted in an action 
of trover, brought againſt him for ſeizing 
goods, and it appeared by affidavit there was a 
reaſonable foundation for the ſeizure; that the 
goods were depoſited in the king's warehouſe, 
and that the defendant had uſed due diligence, 
in proceeding towards a condemnation in the 
exchequer, the court ordered common bail to 
be accepted. 


* Yelv. 53- and ſee Cowp. 529. 
6 Mod. 14. 2 Str. 1192. P 2 Blac. Rep. 1018. 1 
1 Wilſ. 23. 8. C. 1 Wilſ. Wulf. 335. Say. Rep. 53. S. 


335. Say. Rep. 53. 8. C. C. Semb. contra. 
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In an action of deb? on a penal ſtatute *, 

the defendant cannot be arreſted, though it be 
for a ſum certain; as it is a maxim, that every 
man ſhall be preſumed innocent of an offence, 
till he be found guilty. But where an action is 
brought on a remedial ſtatute, as for money 
won at play; or on a ſtatute which expreſsly 
authorizes an arreſt, as for exporting wool *, 
double rent *, having unſealed wrought filks *, 
or inſuring lottery tickets“, &c. the defendant 
may be arreſted. 


In an action of debt upon a recognizance of 
bail, or upon a“ Bail or replevin * bond, the de- 
fendants cannot be arreſted; for by taking the 
bail, or aſſignment of the bond, they are ad- 
mitted to be ſufficient : and beſides, if an arreſt 
were allowed in ſuch actions, there would be 
bail in infinitum, 

In an action of debt upon bond, conditioned 
for the payment of money, the penalty is, ſtrictly 
ſpeaking, the legal debt; but yet, as it is now 


ub. C. P. 37. *26 G. II. c. 21. z. Bur. 
9 Ann. c. 14. 2 Str. 1569. | 
1079. but ſee 2 Will. 67. v 27 G. III. c. 1. and fee 
10, ri W. I. e. % i. T. R. 654. 
20. Com. Rep. 75. as to the form of the affidavit. 
4 G. II. c. 28. e Aan. (c.) 
. 


conſidered, 
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eonſidered, upon the ſtatute for the amendment 
of the law ?, to be merely a ſecurity for princi- 
pal intereſt and coſts, the defendant cannot be 
arreſted for more than the ſum really due by the 
condition. And, in like manner, where the 
bond 1s conditioned for the performance of co- 
venants *, or to ſave harmleſs, c. the defendant 
ought not to be arreſted for the penalty, but 
only for the amount of the damages, really ſuſ- 
tained by the breach of the condition. He 
may be arreſted, however, for the penalty of 
a bond conditioned for the performance of 4 
promiſe of marriage, &c. where the penalty is 
the real debt, or rather in nature of ſtated 
damages. 


Where there have been mutual dealings be- 
tween the parties, the bolance is conſidered 
as the debt at law as well as in equity: and, 
therefore, upon an unliquidated account, if the 
plaintiff were to ſwear to the ſum due to 
him, on the debtor ſide only, it would be 
looked upon as a mere evaſion; and if not 
ground enough to ſupport an indictment for 


7 4,5 Ann. c. 16.4 13. Doug. 432. | 
® Sid. 63. 1 Salk. 100 1 Will. 59. 3 Bur. 1351, 
Barnes, 109. Say. Rep. 109. 1373. Doug. 432. 
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perjury, would at leaſt entitle the defendant to 
an action upon the caſe, for a malicious arreſt *. 

The detendant, having been once arreſted, 
cannot be arreſted again for the ſame cauſe 
of action. Nemo debet bis vexari pro eddem 
cauſa, Thus, where the defendant was ar- 
reſted on a writ, taken out pending a prior ac- 
tion, wherein he had been previouſly arreſted, 


for the ſame cauſe, the court diſcharged him on 


common bail ©. But where, in a ſimilar caſe, 
it appeared that the bail in the prior action 
were forſworn, the court refuſed to aſſiſt the 
defendant ; ſaying, the plaintiff was right in 
laying hold of him as he did, for had he diſ- 
continued, the defendant would probably have 
run away ©, | 


This rule, of not permitting the defendant 
to be twice arreſted for the ſame cauſe, was for- 
merly ſo rigidly adhered to, that where the 
plaintiff was nonpros'd for want of a declara- 
tion, he could not afterwards have arreſted the 
defendant, in a ſecond action? . But a dif- 
ferent doctrine now prevails; for the plaintiff 
is ſaid to ſuffer enough by paying coſts in the 


d Dr. Turlington's caſe, 4 * 1 1d, Raym. 679. Com. 
Bur, 1996. Rep. 94. S. C. 

© 2 Str. 1209. f 1 Str. 439. 

s 2 Str. 1216. | 


firſt 
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firſt action, and therefore ought not to be in a 
worſe condition than before. For a ſimilar rea- 
ſon, where the plaintiff, having miſconceived 
his action, moves to diſcontinue upon payment 
of coſts, he may, after the coſts are taxed and 
paid, ® take out a new writ for the ſame cauſe, 
and have the defendant arreſted Je novo. But 
where the plaintiff, not liking the bail in the 
former action, obtained a ſide bar rule for leave 
to diſcontinue, upon payment of coſts, and af- 
terwards proceeded to charge the defendant in 
cuſtody, with a declaration in a new action, the 
court, conceiving this to be a trick, diſcharged 
the ſide bar rule; ſo that the bail to the former 
action ſtill continued liable. And wherever 
the ſecond action appears to be vexatious *, or 
the defendant is arreſted or detained in cuſtody 
therein, after being /uper/eded or ſuper/edeable in 
a former action, by the /aches of the plaintiff? 
the court will diſcharge the defendant on com- 
mon bail; even though he be arreſted, on a 
note given ſubſequent to the /uper/edeas u. 


Upon the ſame principle, of not permitting 
the defendant to be twice arreſted for the ſame 


© 2 Str. 1209. 12 Str. 782, 943, 1039. 
b 2 Wilſ. 381. 2 Wilſ. 93. Cowp. 72. 
„„ m 2 Str. 1218. 


K 2 Blac. Rep. 809. 
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cauſe, it is holden , that in an action of debt 
upon judgment, whether after verdict or by 


default, the defendant cannot be arreſted, if he 


was previouſly arreſted in the original action; 
even though the bail in that action have ſince 
become iꝝſolvente, or the plaintiff has releaſed 
them, by declaring in a different county“, or 
the defendant has ſurrendered in their diſcharge, 
and obtained a ſuper/edeas d. If the defendant 


were not arreſted in the original action, he may 


be arreſted in an action of debt upon the judg- 
ment; provided there was originally a bailable 
debt or cauſe of action. But where there was 
originally no debt at all, as where the judg- 
ment is merely for cg, upon a nonſuit*; or 
the debt was originally under ten pounds, 
but is raiſed to a larger ſum, by the addition 
of coſts*; or the action was for general da- 
mages, which are reduced by the judgment to 
a ſum certain above ten pounds *; the defend- 
ant cannot be arreſted, either upon the judg- 
ment itſelf, or upon a ſubſequent promiſe, in 


n 2 Str. 782. Say. Rep, ” Pr, REP. 55. 6. 

43. Pr. Reg. 55,6 5 Bur. 2660. 2 Blac. Rep, 
„ Say. Rep. 160. 1274. C. B. contra. | 
P 2 Will. 93. t 2 Str. 975, 1077. 3 Bur, 
4 2 Str. 1039. R. H. 8 G. 1389. 4 Bur. 417. Barnes, 

II. C. B. but ſee Cas. pr. 432. contra. 


. . 34. — Str. 1243.1 Wilſ. 120. 


conſideration 
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conſideration of forbearanceꝰ, to pay the debt 
and coſts. It may, therefore, be laid down as a 
general rule, that the defendant can in no caſe 
be arreſted, in an action of debt upon the 
judgment, except where he might have been, 
but was not, arreſted in the original action. 
Yet where a cauſe in which the defendant has 
been arreſted is referred to arbitration; and the 
arbitrator awards to the plaintiff a ſum ex- 
ceeding ten pounds, the defendant may be ar- 
reſted again inan action upon the award”, 


The affidavit of the cauſe of action may be 
made by the plaintiff, his wife, or a third per- 
ſon; and ſworn before a commiſſioner, al- 
though he be concerned as attorney for the 
plaintiff*. But it muſt be made by ſome per- 
ſon who is legally competent to be a witneſs ; 
and therefore it is bad, if made by a perſon 
convictedof felony, or other infamous crimes v; 
nor will an affidavit made abroad be received 
here -. In each action, there muſt be a ſepa- 
rate affidavit; as one only will not ſerve for 
different actions againſt one *, or ſeveral defend- 


y Cowp. 129. 5 Barnes, 79. 2 Str. 1148. 8 

T. N. 756. Wilf. 225. | 

* R. E. 15 G. II. B. R. 2 2 Str. 1209. 2 Bur. 655, 
Barnes, 37. C. B. contra. 2 5 Bur. 2690. 

7 5 Mod. 74. 2 Salk. 261. 
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dants*. In point of form, the affidavit ſhould 
be certain and explicit: therefore an affidavit, 
that the defendant is indebted to the plaintiff 
in ſuch a ſum, pon promiſes ©, or in ſo much 
upon a bond for performance of covenants *, or 
upon breach of articles, has been holden to be 
too general. It is alſo indiſpenſably neceſſary, 
that the affidavit ſhould be direct and poſitive, 
that the plaintiff has a ſulſiſting cauſe of action; 
and, therefore, if it be merely by way of reference 
to books or accounts, &c. or as the party mak- 
ing it believes, it will not be ſufficient . But 
an affidavit, that the defendant is indebted to 
the plaintiff in ſuch a ſum, as he computes it, 
has been adjudged goods. Where the 
plaintiff ſues as executor or adminiſtrator *, or as 
afſignee of a bankrupt, it is ſufficient for him to 
ſwear, that the defendant is indebted, &c. as 
appears by books, Sc. and as be verily believes: 
but even in that caſe, a mere reference to 


books, &c. unſupported by the party's Se- 
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d Doug. 207. 59. 8. C. 2 Bur. 655. 3 
* [4. 450. Bur. 1447, 1687. 4 Bur. 
4 Say. Rep. 109. 716. 2 T. 
* Booker v. Friend, cited R. 55. 3 T. R. 575. 

in Say. Rep. 10y. * 2 Bur. 1032. 


2 Str. 1157, 1209, 1219. Þ 4 Bur. 1992, 2283. 1 
ö. 1 Will 121, To R. bz. 
231, 279, 339. Say. Rep. i Same Caſes. 
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lief, is not ſufficiently poſitive k. The affignee 
of a bond ſwore, that the obligor was indebted 
in ninety pounds, for principal and intereſt 
upon the bond, as he believed, and it was deemed 
ſufficient, to hold the defendant to ſpecial 
bail': But it is uſual, in ſuch caſe, for the 
obligee and aſſignee to join in ſwearing to the 
execution of the bond, the aſſignment of it, 
and how much 1s due for principal and in- 
tereſt. If there be zo affidavit, or if the affidavit 
be defective, or not duly filed *, or if the ſum 
ſworn to be not indorſed on the writ ®, the 
court will diſcharge the defendant upon com- 
mon bail, | 
Where there is a good cauſe of action, and 
a proper affidavit, the defendant may, in ge- 
neral, .be arreſted; and the court will not go 
out of the affidavit, or prejudge the cauſe, by 
entering into the merits upon which it is 
founded. The plaintiff, therefore, mult ſtand 
or fall by his affidavit; it being the conſtant 
and uniform practice of this court, in caſes of 
arreſt, not to receive a ſupplemental or expla- 
natory affidavit on the part of the plaintiff, nor 


K 2 Str. 1219. 1 T. R. 83. cited in 2 Will. 225. 
2. n 1 Bur. 332. 
Huey v. Baſter willi, 1 Salk. 100. 
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a counter or contradiffory one on the part of the 
defendant . Even an affidavit of the plaintiff's 
confeſſion, that the defendant owes him no- 


thing, will not be received ?. 


There are many caſes, however, in which the 
defendant 1s privileged from arreſt ; and that 
either perſonally, or by reaſon of the 7ime and 
place, when and where he is found *. Thus, in 
the firſt place, not to mention the royal family *, 
it is holden that the /ervants in ordinary of the 
king or queen regent, ought not to be arreſted, 
without notice firſt given to, and leave ob- 
tained from the lord chamberlain of his ma- 
jeſty's houſehold *. But the ſervants of the 


queen conſort or dotager have no ſuch privi- 


lege. 

II. By the law of nations, as declared by the 
ſtatute, 7 Ann. c. 12. Ambaſſadors, and otber 
public miniſters *, are privileged from arreſt; 
as are alſo their domeſtic ſervants, But it has 


p 2 Str. 1157. 1 Wilf, 335. * 2 Salk. tit. Privilege. 
Say, Rep. 53. S. C. 2 Will, ® 2 Inft. 50. | 
225. 1 Blac. Rep. 192. 1 t T. Raym. 152. 2 Keb. 
Bur. 655. 4 Bur. 2017. 3, 485. 

Doug. 432, 450. 1 T. R. ® 1 Keb. 842, 877. 
716. : Cas. temp. Talb. 281. 4 

4 1 Will. 335. Bur. 2016. | 


been 
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been adjudged”, that a defendant, claiming 
the benefit of this act, as domeſtic ſervant to 

a publick miniſter, muſt be really and bond fide 
his ſervant, at the time of the arreſt ; and muſt 
clearly ſhew by affidavit, the general nature of 
his ſervice, the actual performance of it, and 
that he was not a trader or object of the bank- 
rupt laws*. For, by the Jaw of nations, a 
publick miniſter cannot protect a perſon who is 
not bond fide his ſervant. It is the law that 
gives the protection; and though the proceſs 
of the law ſhall not take a bord fide ſervant out 
of the ſervice of a publick miniſter, yet, on the 
other hand, a publick miniſter ſhall not take a 
perſon, who is not 50nd fide his ſervant, out of 
the cuſtody of the law, or ſcreen him from the 
payment of his juſt debts “. This privilege, 
however, has been long ſettled to extend to the 
ſervants of a publick miniſter, being natives of 
the country where he reſides, as well as to his 
foreign ſervants *; and not only to ſervants 
lying in his houſe, for many houſes are not 
large enough to contain and lodge all the ſer- 
vantsof Gmc publick minister but alſo to real 


v 2 Str. 797. 2 Ld. Raym. 3 Bur. 1676, 1731. 3 Will 


1524. Fitzgib. 200. 8. C. 33. | 
1 Will. 20, 78. 1 Blac, Rep. * See the ſtatute, 5 5. 
48. 1 Bur. 401. 3 Bur. Y 4 Bur. 2016, 17. 
1478. 1 Blac. Rep. 471. S. C. 2 3 Bur. 1676. 
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and actual ſervants lying out of his houſe * : 
Nor is it neceſſary, to entitle them to the pri— 
vilege, that their names ſhould have been re- 
giſtered in the ſecretary of ſtate's office, and 
tranſmitted to the ſheriff's office“; though, 


unleſs they have been ſo regiſtered and tranſ- 


mitted, the ſheriff or his officers cannot be 
proceeded againſt for arreſting them ©. And it 
is not to be expected, that every particular act 
of the ſervice ſhould be ſpecified. *Tis 
enough if an actual bond fide ſervice be proved: 
And if ſuch a ſervice be ſufficiently made out 
by affidavit, the court will not, upon bare 
ſuſpicion, ſuppoſe it to have been merely co- 
lourable and colluſive 4. | 

III. By the common law, peers of the realm 
of England”, and peereſſes, whether by birth or 


marriage, are conſtantly privileged from ar- 


reſt in civil ſuits, on account of their dignity, 
and becauſe they are ſuppoſed to have ſuffi- 
cient property, by which they may be com- 
pelled to appear; which privilege is extended, 


by the act of union *, to peers and peereſſes of 


» 2 Str. 797. 3 Will. 35. 2 Salk, 512. 

» 4 Bur. 2017.3 T. R. 79. 6 Co. 52. Sty. Rep. 25 2. 

© See the ſtatute, ſ. 5. 1 1 Ventr. 298. 2 Chan. Caſ. 
Wilf. 20. and a late order. 224. | 

4 4 Bur. 1481, s 5 Ann. c. 8. art. 23. and 

* 6 Co. 52. Sty. Rep. 222, fee Fort. 165. 2 Str. 990. 


Scotland, 
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Scotland. But this privilege will not exempt 
them from attachments, for not obeying the 
proceſs of the court *; nor does it extend 
to Iriſb or other foreign peers !, or to peereſ- 
ſes. by marriage, if they afterwards inter- 
marry with commoners *. And though the 
ſervants of peers, neceſſarily employed about 
their perſons and eſtates, could not formerly be 
arreſted |, yet this privilege ſeems to have been 
taken away by a late ſtatute *. 


IV. By the law and cuſtom of parliament, 
members of the houſe of commons are privileged 
from arreſt, not only during the actual fitting 
of parliament, but for a convenient time, ſuffi- 
cient to enable them to come from, and return 
to, any part of the kingdom, before the firſt 
meeting, and after the final diſſolution of it; 
and allo for forty days after every proroga- 
tion, and before the next appointed meeting; 
which is now in effect as long as the parlia- 


Þ 1 Wilf. 332. Say. Rep. 50. 1065. 1 Will, 278. 


S. C. 1 Bur. 631.  ® 10G. HE & £0. 
i 2 Inſt. 48. 3 Inſt. 30. 7 u Same ſtatute. 2 Str, 
Co. 15,16, 985. Fort. 159. Com. Rep, 


* Co. Lit. 16. 2 Inſt. 50. 444. 8. C. 
4 Co. 118. Dy. 79. 


Ordo dom. proc. 289 221. S. C, but ſee 1 Sid. 29. 
Juni, 1715. 1 Mod. 146. 2 Str. 
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9 2 Lev. 72.1 Chan. Caf, 
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ment exiſts, it being ſeldom prorogued for 
more than fourſcore days at a time . 

V. Members of convocation and their ſer- 
vants have, by ſtatutes , the ſame privilege from 
arreſt in coming, tarrying, and returning, as 
peers and members of the houſe of commons. 
VI. Members of corporations aggregate, 
and handredors , not being liable to a capias, 
cannot be arreſted for any thing done in their 
corporate capacity, or on the ſtatutes of hue 
and cry, &c. 

VII. Baukrupts, who are not previouſly in 
cuſtody, are exempred from the arreſt of their 
creditors, in coming to ſurrender, and from 
their actual ſurrender for two and forty days, or 
ſuch further time as ſhall be allowed for finiſh- 
ing their examination *. But this is a particu- 
lar privilege, to enable them to ſurrender, and 
till their actual ſurrender is confined to the act 

of going with that view ; not a general privi- 
lege, during the whole time which the act of 
parliament allows them for that purpoſe “. 
And they may be taken, in order to be ſurren- 
dered by their bail, at any time; even during 


P 1 Blac. Com. 165. „ #26, 7» 

v8 Hen. VI. © 4. 1: Sk 5 G. II. c. 38. 
Eq. Caf. Abr. 349. £44: 

r Bro. tit. Corporation, u Cowp. 156. 
43+ 
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their examination before the commiſſioners. 
Bankrupts, having obtained their. certificates, 
are not liable to be arreſted, for debts contracted 
prior to their bankruptcy“; nor for the c 
of ſuing for ſuch debts, or any intereſt thereon 
pending the commiſſion®*; but where a bankrupr, 
ſued as executor, pleaded a falſe plea, between 
the iſſuing of the commiſſion, and the obtaining 
of his certificate, he was holden to be liable to 
coſts for ſuch plea, de bonis propriis?. If a 
bankrupt, having obtained his certificate, con- 
ſcientiouſly promiſe to pay a debt, contracted 
prior to his bankruptcy, he cannot be arreſted 
thereon *; for that would be taking advantage 
of his conſcientiouſneſs, to uſe it againſt con- 
ſcience. But where the commiſſion “, or certi- 
ficate ®, appears to be fraudulent, or the debt 
ariſes after the bankruptcy, as upon a recogni- 
zance in error , or bail bond“, which was not 
then forfeited, the bankrupt may be arreſted, 
notwithſtanding his certificate. Where the 


I Atk. 238. * 2 Bur. 736. Cowp. 
„Stat. 5 G. II. c. 30. 549. S. C. cited, 
L 7. iz. 2 Str. 949. 22 Blac. Rep. 725. Cowp. 


* 2 Str. 1196. 1 Wilf. 82. 
41. S. C. Cowp. 138. but d Doug. 216. 
ſee 1 Str. 477, 8. © 2 Str. 1043 
Y 3 Bur. 1368. 1 Blae. 1 Bur. 436+ 
Rep. 400. S. C. 
N defendant 
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defendant is intitled to the benefit of his cer- 
tificate, he is diſcharged by the ſtatute two 
ways; firſt, by pleading his certificate, if in 
time; and ſecondly, by applying to a judge, 
upon an affidavit of the certificate *, when it is 
obtained after judgment f. © is 
VIII. Infjolvent debtors and Fugitives, diſ- 
charged under inſolvent acts &, are not liable to 
be arreſted, even on /##&/equent promiſes *, for 
debts contracted prior to the times preſcribed 
by the acts; but they may be arreſted for debts 
contracted afterwards, and before they were 
actually diſcharged i. The ſheriff, however, 
is not bound to take notice of their privilege *: 
Nor do the clauſes reſpecting fugitives extend 
to perſons who have conſtantly reſided abroad '; 
or who have been abroad, merely in the courſe 
of their trade, and not for the purpoſe of 
avoiding their creditors *. | 
IX. Enecutors and adminiſtrators cannot be 
arreſted, where they are merely ſo chargeable, 
and have duly adminiſtered the effects of 
the deceaſed ®. But where an executor or 
adminiſtrator hath perſonally promiſed to pay a 


© Doug.” 651. * Doug. 646. 

f 1 Wil. 41. 11 Will. 85. 

E See the ſtatute 18 G. = Say. Rep. 308. 
„ a R. M. 15 Car. II. 

b 2 Str. 1233. e 


i Cowp. 527. 
h debt 
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debt or legacy e, he may be arreſted- on ſuch 


promiſe. So he may be arreſted in an action 


of debt on judgment, ſuggeſting a devaſtavit ?; 
if it appear by affidavit, or the ſheriff's return ?, 
that he has waſted the effects of. his teſtator or 
inteſtate. 

X. In an action W band and wife, the 
huſband alone 1s liable to be arreſted ; and 
ſhall not be diſcharged, until he have put in 
bail for himſelf and his wife . If the wife be 


arreſted by meſne proceſs, ſhe ſhall be diſ- 
charged on common bail ; and that, whether 


ſhe be arreſted ſingly *, or jointly with her huſ- 
band *. So in an action againſt the wife only, 
if it be clear and notorious that ſhe is covert, 
and has no ſeparate maintenance, common bail 
ought to be received ©; but if her coverture be 
doubtful, or the phie has truſted her as a 
feme ſolen, ſhe muſt find ſpecial bail. And 


* FF. K. 710. 1 Let. 216. San. 
1 Sid. 63. 1 Lev. 115. © Mod, , 8 
39. Carth. 264. 1 Mod. 1272. 1 T. R. 486. K. 


16. 1 Salk. 98. Highmore B. Barnes, 96. 3 Walk 


on bail, 10. 124. 2 Blac. Rep. 720. 
4 Comb. 206, 225. S. ©: 8 | 
r 1 Ventr. 49. 1 Mod. 8. =, 6 Mod. 105. 7 Mod. 
S. C. 6 Mod. 17, 86. R. 10. | 
. v Wilſon againſt Campbell, 
"®. Croc. Jac. 445- Pr. Reg. M. GUL > 
05,6, | 
E where 
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where the wife is taken in execution, ſhe ſhall 
not be diſcharged ; unleſs it appear, that there 
is fraud and colluſion, between the plaintiff 
and her huſband, to keep her in priſon “. 


XI. Attornies and other officers, on account 
of the ſuppoſed neceſlity of their attendance, in 
order to tranſa& the buſineſs of the court, are, 
generally ſpeaking, privileged from arreſt *. 
But the ſheriff cannot take notice of their pri- 
vilege?; nor is he bound to diſcharge them, 
even upon producing their writs of privilege, 
except where the arreſt was by proceſs iſſuing 
out of an inferior court, in which caſe their 
writs of privilege ought to be allowed inſtan- 
ter. If an attorney or other officer of the 
king's bench be arrefted, by proceſs iſſuing 
out of the /ame court, he may move to be dif. 
charged on common bail *. But an attorney 
or officer of a different court muſt find ſpecial 
bail, and plead his privilege in abatement *. 

XII, 


* 2 Str. 1167, 1237. 1 Blac. Rep. 1087. 
Wilſ. 149. K. B. Barnes, 1 Mod. 10. 2 Salk. 
203. 3 Wilſ. 124. 2 Blac. 544. 1 Wilſ. 298. 


Rep. 720. 8. C. C. B. d 2 Salk 544. 2 Str. 864. 
* 1 Mod. 10. But vide 2 Ld. Raym. 1567. S. C. 1 
poſt, ch. v. Wilſ. 306. And note, there are 


y Co. Lit. 131. 1 Salk. twoways of pleading an attor- 
1. And ſee Doug. 646. ney's privilege, firſt, with a 
s Caf, pr. C. B. 2. 2 profert of a writ of privilege, 

| or 


XII. The parties to a ſuit, and their wit- 
neſſes, are, for the ſake of publick juſtice, pro- 
tected from arreſt, in coming to, attending 
upon, and returning from, the court ; or, as it 


is uſually termed, eundo, morando, et redeundo*, 


Nor have the courts been nice in ſcanning this 
privilege, but have given it a large and liberal 
conſtruction. Thus, where the defendant was 
attending his cauſe at the ſittings, and though 
it was put off early in the day, ſtayed in court 
till five in the afternoon, and then went with 
his attorney and witneſſes to dine at a tavern, 
where he was arreſted during dinner; the court 
held, that ſuch a neceſſary refreſhment as this, 
ought not to be looked upon as a deviation, 
ſo as to cancel the defendant's privilege rede- 
undo *, So where a witneſs, having attended 
a trial at Wincheſter aſſizes, which was over 
on Friday about four in the afternoon, was 
arreſted on Saturday about ſeven in the even- 


or exemplification of the re- torney or not. 1 Ld. Raym. 


cord of his admiflion, upon 336. 7 Mod. 106. 2 Salk. 
which, as it cannot be de- 545. 6 Mod. 305. 2 Ld, 


nied, no iſſue can be taken; Raym. 1172. 1 Str. 76, 532. 


ſecondly, as a mere matter 2 Rol. Abr. 272. 2 
of fact, without a profert, Lil. P. R. 369. 1 Mod. 66. 
Lil. Ent. 3. and then a cer- S. C. 1 Ventr. 11. Gilb. 
tiorari ſhall be awarded, to C. P. 207, &c. 

certify whether he be an at- 2 Blac. Rep. 1113. 
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ing, as ſhe was going home in a coach to Portſ- 
mouth, the court held that ſhe ought to be diſ- 
charged, her protection not being expired; 
and that a little deviation or loitering would 
not alter it *. There is, indeed, a caſe in the 
year books, where a man was arreſted in a 
town, which was forty miles out of his way, 
and yet was allowed his privilege ; for per- 
haps, it is ſaid, he went there to buy a horſe, or 
other neceſſaries for his journey. 
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XIII. Clergymen, going to and returning 
from church, or performing divine ſervice 
therein, are privileged, by ſtatute*, from arreſt; 
but not if they ſtay in church, with a fraudu- 
lent defign of eluding the proceſs of the law. 


XIV. Every man is privileged, by the com- 

. mon law, from arreſt in his own houſe, pro- 
vided the outer door be ſhut i; or in the 
king's preſence *; or within the verge of his 
royal palace, except where the proceſs iſſues 
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© Gilb. Caſ. K. B. 308. 1. 63. 8 
2 Str. 986. S. C. cited. * x Blac. Com: 289. 

f Bro. tit. Privilege, 4. I Stat. 28 Hen. VIII. e. 

E co Ed. III. c. 5. 1 R. II. 12. 2 Ld. Raym. 978. 3 
c. 16. 5 Bac. Abr. 165. Salk. 91, 284. 6 Mod. 73. 

h 3 Blac. Com. 289. Holt, 590. S. C. 

i 5 Co. 91. But ſee Cowp, 
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out of the palace court *; or in any place 
where the king's juſtices are actually ſitting". 


Laftly, by ſtatute , no arreſt can be made, 


or proceſs ſerved, on a Sunday; except for 


treaſon, felony, or breach of the peace. In 
conſtruing this ſtatute, it has been holden, that 
one who is convicted on a penal act, can- 


not be arreſted on a Sunday, for non payment 


of the forfeiture“b. But a priſoner, who has 
efcaped, may be re-taken on a Sunday; and 
thar, either by the officer upon freſh purſuit, or 
by virtue of an eſcape warrant !; for this is 
not an original proceſs, but the party is ſtill in 
cuſtody upon the old commitment. Allo it is 
holden, that Sail may take their principal on a 
Sunday, in order to ſurrender him; for this is 
not by virtue of any proceſs at all. And it 
ſhould ſeem, that proceſs of contempt, being 
of a criminal nature, may be ſerved- upon a 
Sunday. | : 

In ſome of the preceding caſes, the proceſs is 
declared to be void; as againſt ambaſſadors, 


m Per cur. T. 30. G. III. 4 2 Ld. Raym. 1028. 2 
n 3 Inſt. 140, 141. 1 Sid. Salk. 626. 6 Mod. gg. S. C. 
214. x Lev.- 106. 8. C. 6 Mod. 231. 1 Atk. 
2 Mod. 181. 239. ? | 
* 20 Car. II. e. 7, $6. 5 12 Mod. 349. 1 Atk. 
1 Salk. 78, . 55. 
1 T. R. 265. 
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peers*, &c. In others, the court is expreſsly 


required to diſcharge the defendant *. And it 
may be remarked, in general, that where the 
defendant is entitled to privilege, as the ar- 


reſt is irregular and unlawful, the court will 
_ diſcharge him upon motion, and not put 
him to the neceſlity of ſuing out a writ of 


privilege v. 


© Ante. 20. V 2 Str. 989. Fort. 159. 
v Stat. 1 G. II, c. 14. Com, Rep. 444. S. C. But 
. 18. 5 G. II. c. 30. ſ. 7. ſee 1 Will, 278. 
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CHAP. IV. 
Ok Dutlawry, 


HERE the defendant is abroad, 

keeps out of the way, ſo that he can- 
not be arreſted or ſerved with proceſs, the 
plaintiff, on the return of aon eff inventus to the 


pluries capias, may have a writ of exigi facias, 


and proceed to ou7lawry *: or if there be ſeve- 
ral defendants in a joint action, and one of 
them be abroad, or keep out of the way, the 
plaintiff may have a writ of exigi facias againit 
that defendantꝰ; and muſt proceed to outlaw- 
ry againſt him, before he can go on againſt the 
others ©. 

Outlawry, in civil aQtions, | is putting a man 
out of the protection of the law, ſo that he is 
not only incapable of ſuing for the redreſs of 
injuries, but may be impriſoned, and forfeits 
all his goods and chattels, and the profits of 
his lands; his per/onal chattels immediately upon 
the outlawry, and his chattels real, and the 
profits of his lands, when found by inquiſition*. 

3 Blac. Com. 283. Gilb. 2 Str. 1269. 1 Blac. Rep. 20. 
C. P. 15. 8. C. 

» Trye, 155. 4 1 Salk. 395. 


© 1 Str. 473. 1 Will. 78. 
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56 Ok Outlawry: 
So penal were the conſequences of an outlawry, 
that until ſome time after the conqueſt, no 


man could have been outlawed except for fe- 
lony, the puniſhment whereof was death: But 


in Bracton's time *, and ſomewhat earlier, pro- 


ceſs of outlawry was ordained to lie in all ac- 
tions vi et armis; and fince, by a variety of 
ſtatutes, (the ſame as introduced the capras ), 
proceſs of outlawry lies in account, debt, detinue, 


and divers other common or civil actions]. 


If the defendant be a woman, the proceed- 
ing is called a Waiver; for as women were not 
ſworn to the law, by taking the oath of al- 
legiance in the leet, (as men anciently were, 
when of the age of twelve years or upwards), 
they could not properly be o47/awed, or put 


out of the law, but were ſaid to be waived, 


that is, derelictæ, left out, or not regarded *, 
And for the ſame reaton, an infant cannot be 


' outlawed, under the age of twelve years“. 


Outlawry is either upon me/ue proceſs be- 
fore, or upon final proceſs after judgment“. 
Upon ene proceſs, the plaintiff cannot pro- 


ceed to outlawry, unleſs the action be com- 


menced by original writ® ; nor can the de- 


© Bract. 446. v. p. 425. b. Trye, 66. 
Co. Lit. 128. b. Trye, Co. Lit. 128. a. 


72. Gilb. C. P. 15. Fort. 37, i Trye, 77. 


Lit. § 186. Co. Lit. 122. k 1 Sid. 159. 
fendant 
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fendant be outlawed after judgment, unleſs the 
action were ſo commenced : therefore, where the 


defendant was outlawed after judgment, in an 


action commenced by bill of privilege, it was 
holden that proceſs of outlawry did not lie, 


as there was no capias in the original action“. 


After judgment, the plaintiff may have an 
exigi facias, and proceed to outlawry, upon 
a capias ad ſatisfaciendum, without an alias or 
Pluries v; becauſe the defendant, having been 
already in court before judgment, and having 
conuſance of the debt, ought to pay it on 
the firſt ſuing out of the capias, and his not 
performing the judgment 1s a contumacy, for 
which he is put out of the king's protection. 
And no writ of proclamation 1s required upon 
an exigent after judgment, but only upon 
meſne proceſs, 

The writ of exigi facias is a judicial writ, 
made out by the filacer, as clerk of the exigents®, 
and directed to the ſheriff of the county where 
the action is laid?, commanding him to cauſe 
the defendant to be required from county court 
to county court, or from buſting to huſting, if 


11 Leon. 329. 26. Bro. Abr. tit. Exigent & 

m Gilb. C. P. 17. Trye, Capias, 19. Dyer, 295. But 
77, 124. ſee 3 Bac. Abr. 769. Gilb. 

2 Cro. Jac. 577. 

o Trye, in pref. 

Fitz. Abr. tit. Exigent, 


100. ſemò. contra. 


In 


C. P. 15. Cromp. introd, 
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in London ?, that is, at five ſucceſſive county 


courts or huſtings, until he be outlawed, if he 
do not appear, and if he appear, to take him *, 
&c. This writ ſhould be teſted on the quarts 
die poſt of the return of the pluries capias be- 
fore, or of the capias after judgment ; and if 
there be not five county courts between the 


teſte and return of it, there iſſues an exigent 


de novo, grounded upon the ſheriff's return to 
the former writ, with a clauſe (from whence 
it is called an allocatur exigent), directing 
the ſheriff to allow the ſeveral county courts, 
at which the defendant has been r re- 
quired *, 


In addition to the exigent, a writ of pro- 
clamation was introduced by the ſtatute 6 Hen, 
VIII. c. 4. which requires it to be directed to 
the ſheriff of the county of which the defend- 
ant is called, or deſcribed in the original; for 
there he was ſuppoſed to dwell; and if he did 
not in fact dwell there, he might have avoid- 
ed the outlawry, by the ſtatute of additions“. 
But the writ of proclamation is at preſent go- 


4 In London the huſtings * Plowd. 371. 
are holden once every fort- 112. 
night; on which account the * 72. 114. Raſt. Ent. 189, 
action is generally laid there, 355. 
when the plaintiff intends to * Gilb. C. P. 19. Trye, 
proceed to outlawry. Trye, 113. The/. brev. 88. 

66. 3 Lev. 245. © Dyer, 214. 
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verned by the ſtatute 31 Eliz. c. 3. 1. which 
enacts, that © in every action . where- 
« in any writ of exigent ſhall be awarded out 
ce of any court, a writ of proclamation ſhall be 
cc awarded and made out of the ſame court, 
« having day of teſte and return as the ſaid 
ce writ of exigent ſhall have, directed and deli- 
% vered of record to the ſheriff of the county 
© where the defendant at the time of the exi- 
© gent ſo awarded ſhall be dwelling ; which 
« writ of proclamation ſhall contain the effect 
« of the ſame action : and that the ſheriff of 
ce the county, unto whom any ſuch writ of 


A 


« proclamation ſhall be delivered, ſhall make 


ce three proclamations, one in the open coun» 
« ty court, another at the general quarter 
ce ſeſſions of the peace, in thoſe parts where 
« the defendant at the time of the exigent 
ce awarded ſhall be dwelling, and the hird, 
ce one month at the leaſt before the quinto ex- 
* aFus by virtue of the ſaid writ of exigent, at 
<« or near the moſt uſual door of the church 
«© or chapel of that town or pariſh where the 
« defendant ſhall be fo dwelling ; and if the 
ce defendant ſhall be dwelling out of any 
« pariſh, then in ſuch place as aforeſaid of the 
next adjoining pariſh in the ſame county, 
te and upon a Sunday, immediately after di- 


ce vine ſervice, and ſermon (if there be one), 
cc and 


9 
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c and if there be no ſermon, then forthwith 


« after divine ſervice: and that all outlawries 


© had and pronounced, whereupon no writs 


c of proclamations ſhall be awarded and re- 
ce turned according to the form of this ſta- 
te tute, ſhall be utterly void and of none ef- 
8 


pon the defendant's being put in exigent, 


A 


he is either taken by the ſheriff, appears vo- 


luntarily, or makes default. If he be taken, 
he either remains in cuſtody of the ſheriff, or 
gives bail, &c. as upon a common arreſt, 
Formerly, if the defendant had appeared vo- 
Iuntarily, at any time before the return of the 
exigent, he might have obtained a writ of /uper- 
ſedeas from the filacer, as clerk of the ſuper- 
ſedeas' s, on entering a common appearance of 
the term in which the exigent iſſued ®*; and he 
may ſtill do ſo, where the action does not re- 
quire ſpecial bail. But upon a queſtion agi- 
rated ſome years ago, whether in a caſe origi- 
nally requiring /pecial bail, if the defendant 
ſtand out to an exrgent?, he can come in and 
appear to the exigent, without putting in ſpe- 

ws Trye, in pref. ing out to an oeutlazwry, can 
* Id. 67, 8. Gilb. C. P. come in and appear to the 
19. Fort. 30. For the form outlacury, without putting in 
of the writ, ſee Trye, 114. ſpecial bail: But upon in- 

The queſtion, as ſtated quiry, it appears to have been, 


by Sir James Burrow, was, as ſtated above, upon the exi- 
whether the defendant, ſtand- gent, before our/awry, 


cial 
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cial bail; it was ruled by the court, that there 
ought to be ſpecial bail. It would be very 
« unreaſonable,” they ſaid, © that the de- 
ce fendant ſhould gain an advantage, by ſtand- 
« ing out till proceſs of outlawry: He cer- 
ce tainly ought not to be in a better condition 
cc then, than if he had appeared at firſt.” And 
accordingly the direction given was, that the 
filacer ſhould not iſſue a /uper/edeas, till the de- 
fendant had put in ſpecial bail *, 

If the defendant be neither arreſted nor ap- 
pear, but make default, at five ſucceſſive 
county courts, or huſtings, he is ou7/awed if a 
man, or if a woman ſhe is waived, by the 
judgment of the coroners, or of the recorder in 
London: and the judgment of outlawry being 
returned by the ſheriff upon the exigent, the 
Flacer, as clerk of the outlawries®, will make out 
a writ of capias utlagatum, which 1s either ge- 
neral or ſpecial®, and may be iſſued into any 
county, without a zeftatum *; nor is there any 
occaſion, upon an outlawry after judgment, to 
revive the judgment by /cire facias, after a 
year and a day“. 


2 3 Bur. 1920. 41 Ventr. 33. Gilb. C. P. 
. Lit. 298, b. Gild. 15. | 

CLF: 15, 16. © Cro. El. 706. 5 Mod. 
d Trye, in pref. 203. Gib. CP. 17. 
d. 65, 6. Gilb. C. P. 16. 
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By the general writ of capias utlagatum, the 
ſheriff is commanded, „“ that he do not omit, 
ce by reaſon of any liberty of his county, but 
« that he take the defendant, if he be found 
« in his bathwick, and him ſafely keep, ſo 
cc that he may have his body in court, on a 
cc general return day, whereſoever, &c. to do 
« and receive what the court ſhall confider of 


« he . The defendant being taken by the 


ſheriff on this writ, either gives bail to ap- 
pear and reverſe the outlawry, or remains in 
cuſtody, until he actually reverſe it, or obtain 
a charter of pardon, or be relieved under an 
inſolvent act ®. 

At common law, the defendant could 
not have been bailed, when taken by the 
ſheriff, on a capias utlagatum : and this caſe 
is particularly excepted out of the ſtatutes 
23 Hen, VI. c. 9. and 13 Car. II. ſtat. 2. c. 2. 
$ 4. 3 by the latter of which ſtatutes, it is ex- 
preſsly declared, that © no ſheriff, &c. ſhall 
« diſcharge any perſon or perſons, taken upon 
« any writ of capias utlagatum, out of cuſtody, 


« without a lawful /zper/edeas firſt had and re- 


« ceived for the ſame.” But now by ſtatute 
4, 5 W. & M. c. 18.4 4, 5. © If any perſon 
« outlawed in the court of king's bench, other 
than for treaſon and felony, ſhall be taken 


15 f Trye, 1 Is. | = Trye, 73. 3 Bur. 1494. 
8 4 Bur. 2119, 2127. 4 Bur. 2540. 
cc and 


VV 


Df Durlawrv. 63 


te and arreſted, upon any capias utlagatum out 
cc of the ſaid court, the ſheriff making the ar- 
re reſt may, in all caſes where ſpecial bail is not 
« required by the ſaid court, take an attor- 
e ney's engagement under his hand, to appear 
cc for the defendant, and reverſe the outlawry ; 
cc and may thereupon diſcharge the defendant 
« from ſuch arreſt: and, in zhoſe caſes where 
ce ſpecial bail is required by the ſaid court, the 
« ſaid ſheriff ſhall and may take ſecurity of 
cc the defendant, by bond, with one or more 
« ſufficient ſurety or ſureties, in the penalty of 
« double the ſum for which ſpecial bail is re- 
66 quired, and no more, for his appearance by 


cc attorney in court, at the return of the writ, 


ce and to do and perform ſuch things as ſhall 
ce be required by the ſaid court; and after 
« ſuch bond taken, may diſcharge the defend- 
« ant from the ſaid arreſt: Or, in caſe the de- 
« fendant ſhall not be able to give ſecurity 
ec as aforeſaid, before the return of the writ, he 


«© ſhall and may be diſcharged, whenever he 


cc ſhall find ſufficient ſecurity to the ſheriff, for 
ce his appearance by attorney in the ſaid court, 
ce at ſome return in the enſuing term, to re- 
« verſe the outlawry, and to do and perform 
« ſuch other thing and things, as ſhall be re- 
ce quired by the ſaid court.” This ſtatute has 
been conſtrued not to extend to criminal 
caſes ; 
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64 Ok Dutlawry. 

caſes; at leaſt, not to miſdemeanours, after con- 
viction i. And even in civil caſes, the defend- 
ant cannot be bailed, where he was not bail- 
able upon the proceſs to outlawry * ; for it 
was the deſign of the ſtatute to put him in the 
fame condition, as if he had not been out- 
lawed : and therefore, he is not bailable, when 
taken upon an outlawry after judgment. 
Neither, upon this ſtatute, will the court 
reſtore goods, taken upon a ſpecial ca- 
pias utlagatum'; but they will of courſe 
be reſtored, upon the reverſal of the out- 
lawry *. 

Where there is no affidavit of a bailable 
cauſe of action, the ſheriff is authoriſed, by 
the ſtatute, to diſcharge the defendant, on an 
attorney's undertaking to appear and reverſe 
the outlawry. But where an affidavit has been 
made, he ought not to be diſcharged, with- 
out giving the ſecurity required by the ſta- 
tute; which is not a common bail bond, but a 
bond, with one or more ſufficient ſurety or 
ſureties, for appearance by attorney, at the re- 
turn of the writ, and to do and perform ſuch 
things as ſhall be required by the court; that is, 


i 4 Bur. 2539. w Carth. 459. 1 Ld. Raym. 
= A. 2540. | 349. S. C. Pop. 
I Per cur. in 1779, or 2 3 Bur. 1483. 


1780. 
co 
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to put in bail to a new action, plead within a 
limited time, put the plaintiff in the ſame 
condition, and ſuch like matters*. And it is 
not neceſſary that the affidavit ſhould be made 
before the outlawry ”, or the ſum {ſworn to in- 
dorſed on the capias utlavatum®? ; but it is ſuf- 
ficient, if there be an affidavit before the de- 
fendant is diſcharged: the court having de- 
termined, that proceſs of outlawry is not 
within the ſtatutes for preventing . frivolous 
and vexatious arreſts", 

By the ſpecial writ of capias utlagatum, the 
ſheriff is commanded not only te take the de- 
fendant, as by the general writ, but alſo © to 
ce inquire, by the oath of honeſt and lawful 
© men of his county, what goods and chattels, 
« lands and tenements, he hath, or had on the 
day of his outlawry, or at any time after- 
« wards; and by their oath to extend and ap- 
ce praiſe the ſame, according to their true va- 
ce lue; and to fake them into the king's hands, 
« and ſafely keep” them, ſo that he may an- 
te {wer to the king for the true value and z/- 


de ſues of the ſame; making known what he 
* ſhall do thereupon to the court, on the re- 


® 4 Bur. 2540. r Fowwnes againſt Allen, M. 

P 2 Str. 1178, 9. 1 Wilſ. 10 G. II. cited in 3 Bur. 
3. 8. C. Fort. 39. S. P. 1483. Barnes, 322. 

2 3 Bur. 1482. | 
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« turn day *,” Upon this writ, the ſheriff is 
to impanel a jury, who are to make in- 
quiry of the goods and chattels of the defend- 
ant, including his deb7s *, and alſo of his /ea/e- 
hold and freehold lands and tenements; to ap- 
praiſe, the goods, and to extend or value the 
lands, &c. But they are not to inquire of his co- 
holds , or truſt property. Witneſſes may be 
ſubpæna'd to attend the execution of the in- 
quiry “; and when made, the ſheriff is to take, 
' poſſeſſion of the goods and chattels of the de- 
fendant, and of the leaſebold tenements in his 
own occupation* : But he muſt not ouſt or 
diſturb the poſſeſſion of his tenants? ; and 
can only take the ues or profits of his 
freebold tenements*. The inquiſition ſhould 
ſet forth, with convenient certainty, the ap- 
praiſed value of the goods ; the particulars of 
the debts ; of what lands, &c. the defendant is 
ſeized or poſſeſſed, the different parcels, in 
whoſe tenure, and of what annual value, be- 
yond reprizes: But the inquiſition, being 
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* Trye, 115, 16. Off. Breu. 41. But ſee the ſtatute of 
35. Te. Brew. 59, &c. Lil. frauds, 29 Car. II. c. 3. ſ. 10. 
Ent. 552. Impey, 446. 
4 Co. 95. Lane, 3. 9 Hen. VI. 20, 21. 
Lutw. 329, 1513. Gilb. C. J Id. 21 Hen. VII. 7. 
P. 200. | 2 Id. Plowd. 541, Hardr. 
u Parker, 190. 106, 176. Bunb, 103, 103, 
Cro. Fac. 5 13. Sty. Rep. 
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Ok DOutlawrp, 67 
merely an office of inſtruction or information, 
does not require ſo much certainty as an office 
of entitling *. And if the lands, &c. be under- 
valued, there may be a melius inquirendum ®. 
When the /pectal writ of capias utlagatum is 
returned, it ſhould be delivered, with the in- 
quiſition annexed, to the Alacer, as clerk of 
the exigents and outlawries ©, and afterwards 
filed in the office of the cuſtos Brevium e; from 


whence a tranſcript is ſent into the exchequer ©. 


Out of this court there iſſues a venditioni ex- 
ponas to ſell the goods, a tire facias to reco- 
ver the debts*, and a lævari facias to levy the 
i ues and profits; under which latter writ, the 
ſheriff may take not only the rent and move- 
ables of the party outlawed, but alſo the cattle 
of a ſtranger, levant and couchant on the lands 
extended *. In aid of theſe writs, a bi may 
may be exhibited in the exchequer againſt the 
outlaw, to compel a diſcovery of his real and 
perſonal eſtate, &c. either by the plaintiff, to 
enable him to take out execution, or by the 
attorney general, on behalf of the crown *. And 
it is ſaid to be the courſe of that court, upon 


* 2 Salk. 469. Bunb. 103. f Id. ibid. 1 Lutw. 330» 

d Hardr, 106. 8 1 Ld. Ray m. 305, and 
* Trye, in pref. the caſes there cited, in the 
* 44. 88, 9. 3 T. R. 578, laſt edition. 


9. | h Hardr. 22, 
Gib. C. P. 16. 
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68 Pk Dutlawrn. 
an outlawry, to prefer an information, in the 
nature of a trover and converſion, againſt him 
that hath the goods of the party outlawed i. 
The money raiſed by the ſheriff, under theſe 
writs, belongs to the crown ; but the plaintiff 
may have it paid to him, in ſatisfaction of his 
debt and coſts, by applying to the court of ex- 
chequer, or lords of the treaſury : and he may 
alſo obtain a leaſe of the lands, &c. under the 
exchequer ſeal *, or a grant of the king's right 
to levy the profits. If the money raiſed by the 
ſheriff do not exceed the ſum of fifty pounds, the 
court of exchequer, on motion, will order it to be 
paid to the plaintiff; But if it exceed that ſum, 
the plaintiff muſt petition for it to the lords of 
the treaſury ; ſtating the amount of his debt, 
a ſhort abſtra& of the proceedings, with the 
expences he has been put to, and praying, in 
reſpect thereof, that the attorney general may 
be authorized to conſent, on behalf of the 
crown, that the money, remaining in the ſhe- 
riff's hands, may be paid over to the petitioner”, 
The petition 1s referred, by the lords of the 
treaſury, to their ſolicitor ; who ſhould be fur- 


- 1 1 Mod. go. ig Hen. VI. 20. 2 Rol. 
* Hardr. 106. 422. . Abr, $08. Gib. C. P. 17. 
Raym. 17, 1 Lev. 33. 8. C. m Impey, 451. 
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niſhed with an afidavit, ſworn before a baron, 

of the amount of the debt and coſts, and a 
certificate of the proceedings from the clerk in 
court”: whereupon he will make his report, 
which ſhould be filed with the clerk of the 
treaſury. A warrant is then iſſued, under 
the king's ſign manual, for the attorney gene- 
ral to give his conſent to an order, purſuant 
to the prayer of the petition; upon which a 
motion is made in the court of exchequer, and 
the attorney general conſenting, an order is 
framed accordingly, This order muſt be en- 
_ groſſed, and put under ſeal, with a /u>pena an- 
nexed to perform it; and the ſheriff, being 
ſerved therewith, muſt pay over the money, 
or will be liable to an attachments“. 

Having thus ſhewn the conſequences of an 
outlawry, I ſhall proceed to conſider the mode 
of reverſing it, where the party outlawed 

comes in gratis, or in conſequence of an arreſt 
upon the capias utlagatum. There are two 
ways of reverſing an outlawry, 1ſt, by writ 
of error, returnable coram nobis; 24ly, by 
motion, founded on a plea, averment*, or ſug- 
geſtion of ſome matter apparent, as in reſpec 
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Id. 448. 2 Cromp. 47. r Id. 69, 118. 72%. Brev. 
Co. Lit. 259. b. Trye, 60. 
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of a ſuperſedeas, omiſſion of proceſs, variance, 
or other matter apparent on the record: and 
yet, in theſe caſes, ſome have holden, that in 
another term the defendant is driven to his writ 
of error. But for any matter of fact, as death, 
impriſonment, beyond fea at the time of the 
exigent awarded *, ſervice of the king, &c. he 
is driven to his writ of error, unleſs it be in 
the caſe of felony, and there in favorem vite 
he may plead it. It ſeems, however, to be 


diſcretionary in the court to relieve by mo- 


tion, or put the parties to a writ of error ; and 
of late years they have gone further than here- 
tofore upon motion, the more effectually to 


expedite juſtice, ſave expence, and preſerve 


the credit and character of the defendant. 


At common law, the party outlawed muſt 
have appeared in peiſon, in order to reverſe 
the outlawry ; and could not have appeared by 
attorney. But now, by ſtatute 4 and 5 W. 
and M. c. 18. 4 3. for the more ſpeedy and eaſy 
reverſing of outlawries, in the court of king's 
bench, No perſon outlawed therein, for any 
&« cauſe, matter, or thing whatſoever, treaſon 
* and felony only excepted, ſhall be compelled 
te to come or appear in perſon in the ſaid court, 
ge to reverſe ſuch outlawry, but ſhall or may 


v Carth. 459. 1 Ld. Raym. t Cro. Jac. 462. Trye, 
349. 8. C. 2 Str. 1178. 71, 72. 2 Salk. 496. 
* Will. 3 8. 5 


vr appear 
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ve appear by attorney, and reverſe the ſame 
«© without bail, in all caſes except? where ſpecial 
cc Hail ſhall be ordered by the ſaid court.” 

Before the allowance of a writ of error, or 


reverſing an outlawry, by plea or otherwiſe, 
for want of proclamations, the ſtatute of Eliza- 


beth requires, © that the defendant in the ori- 


« ginal action ſhall put in bail, not only to ap- 
« pear and anſwer the plaintiff, in a new action 
ce to be commenced for the cauſe mentioned 
ce in the former”, but alſo to ſatisfy the con- 
«« demnation, if the plaintiff ſhall begin his 
ce ſuit before the end of 7wwo terms next after 
ec allowing the writ of error, or otherwiſe 
« avoiding the ſaid outlawry.” On reverſing 
the outlawry for any other error in law, be- 
ſides the want of proclamations, it was long 
unſettled, whether the defendant ſhould be 
obliged to put in ſpecial bail. In the earlieſt 
caſes upon the ſubject, it was determined that 
he ſhould” : But there are caſes to the con- 
trary, in the time of Holt, ch. J.*; and in one 
of them 7 it is ſaid, that if the party outlawed 
u 31 Eliz. c. 3. ſ. 3. 2 bring a new action. Cro. 
Salk. 496. | El. 707. but ſee March, . 
The reaſon ſeems to be v Lit, Rep 301. Carth. 
that the proceſs is determin- 459- 1 Ld, Raym. 349 8. 
ed by theoutlawry; and con- C. Gilb. C. P. 19. 
ſequently the plaintiff can- * 12 Mod. 545. 1 Id. 
not declare upon it, but maſt Raym. 605. S. C. 2Salk.496, 


1 2 Salk. 496. 
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come in gratis, upon the return of the exi- 
gent, &c. he may be admitted by motion to 
reverſe the outlawry, for any other cauſe but 
want of proclamations, without putting in bail; 
but if he come in by cepi corpus, he ſhall not 
be admitted to reverſe it without appearing in 
perſon, as in ſuch caſe he was obliged to do 
at common law, or putting in bail with the 
ſheriff for his appearance upon the return of 
cepi corpus, and for doing what the court ſhall 
order. In two ſubſequent caſes*, however, 
ſpecial bail was put in, upon reverling the out- 
lawry, for errors in law, though it does not ap— 
Pear the party came in gratis. At length, in 
the caſe of Serecold v. Hampſon®, the court, 
upon conſidering the words of the 4 and 5 
W. and M. c. 18. 3. which impowers the 
outlaw to appear by attorney, and fays, 
«© The ovtlawry ſhall be reverſed without 
© bail, in all caſes except where ſpecial bail 
e ſhall be ordered by the court,” declared 
they were of opinion, they had a diſcretionary 
Power to require it or not; and that the want 
of an affidavit before the outlawry was no ob- 
jection ®, becauſe that is only requiſite to war- 
rant an arreſt: And though the 31 Eliz. c. 3. 


= Wall & Wotton, E. 12 * 2 Str. 1178, 9. 1 Will. 
G. I. cited in 1 Wilf, 4. 3. S. O. 

2 Str. 951. 2 Barnardiſt. K. Ante, 65. 
B. 298. S. C. 
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§ 3. be the only act that expreſsly requires 
bail, it is not to be inferred from thence, that 
in other caſes it ought not to be inſiſted on; 


for that act makes a new error, and the bail 


upon it is abſolutely to pay the condemnation 
money. And it is now ſettled, that on re- 
verſing an outlawry for any other error in law, 
beſides the want of proclamations, the bail is 
common or ſpccial, in like manner as upon the 
arreſt, Where /pecial bail is required, it need 
not be put in before the allowance of the writ 
of error; but it is well enough, if put in at 
any time before the reverſal*. The recog- 
nizance, in ſuch caſe, is uſually taken in the 
common form“; and, by a late determina- 
tion, the bail may render the defendant, and 
are not, at all events, anſwerable for the debt. 

In general, an outlawry can only be re- 


verſed upon payment of cots But if the pro- 
ceſs have been abuſed, and made ſubſervient 


to purpoſes of oppreſſion, as where a man 


has been outlawed, who was already in priſon 
at the plaintiff's ſuir', or being at large did 
not abſcond, but appeared publickly, and 
might have been arreſted or ſerved with pro- 


c 1 Ld. Raym. 605. 2 Str. ©* Impey, 456. 
951. 2 Barnardiſt. 298. S. C. f 2Ventr. 46. 2 Salk. 495. 
But ſee 12 Mod. 545. Barnes, 321. | 
ger Holt. & 2 Salk. 496. 
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ceſs t, the court, on motion, will order the 
plaintiff to reverſe the outlawry at his own ex- 
pence. | 
When the outlawry is reverſed, or the de- 
fendant has obtained a charter of pardon, he 
may be difcharged, if in cuſtody, by writ of 
ſuperſedeas; and his property i, if taken into 
the king's hands, ſhall be reſtored to him, by 
writ of amoveas manus, Or otherwiſe, accord- 
ing to the courle of the exchequer*, Where 
he has obtained a charter of pardon, he muſt 
ſue out a /cire facias, to give notice thereof to 
the plaintiff, in order that he may further pro- 
ſecute his action, if he think proper '. 


5 T. Jon. 211. Comb. 19. Bunb. 105. and as to chat- 


i 5 12 Mod. 413 tels perſonal, ſee 5 Mod. 
II. Rat. 2.0. 2. 0h © | 
kj Taye, 122, © * 'Trye, go. 


| 1 As to chattels read, ſee [ 1d, 131 154 
= | Cro, Eliz, 278. 2 Vern. 312. 
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Ot the Proceedings by and againſt Attornies, 
and other Officers of the Court, 


" FAVING thus far treated of the mode of 

© proceeding by original writ, I ſhall, in 
the preſent chapter, take a view of the pro- 
ceedings by attachment of privilege, at the ſuit 
of the attornies and other officers of the court, 


and by #:1] againſt them; firſt of all, conſider- 


ing their privileges. And though, for the ſake 
of brevity, I ſhall only mention 97torntes, yet 
what is ſaid of them muſt, in general, be un- 
derſtood, as relating equally to all the officers 


of the court. 


Where an attorney is p/aintif, he is entitled 
to ſue in his own court, by attachment of privi- 
lege; and may lay the venue in Mzadle- 
ſex *, Where he is defendant, he muſt be 
ſued in his own court by Zl, even as ac- 


« Gilb. C. P. z. 


d 2 Salk. 668. 4 Bur. 


. $753. Bug 
an attorney defendant has not 
the privilege of changing 
the venue into Midaleſex, 


when it is laid in another 
county. Id. Per cur. H. 
24 G. III. 2 Str. 10 
contra. 


© ; Blac. Com, 289. 
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ceptor of a bill of exchange*, or for a debt 
under forty ſhillings*; and cannot be arreſted 
or holden to ſpecial bail. It is alſo ſaid, that 
an attorney is entitled to have his cauſe tried 
at bar*. Theſe privileges are allowed, not ſo 
much for the benefit of attornies, as of their 
clients“; and are therefore confined to atror- 
nies who practice or at leaſt have practiſed 
within a year“: and they are never allowed 
againſt the king; but actions gui tam are not 
conſidered as the king's actions *. Neither 
are they allowed to attornies, as againſt each 
other; it being a general rule, that there can 
be no privilege againſt privilege *. But this 
rule only applies to attornies of the /ame 
court; for where they are of different courts, 
the plaintiff is entitled to his privilege. It 
is alſo ſettled, that an attorney ſhall not be al- 


| ö | 4 Doug. 299. G. III. Sand againſt Heyſbam, 


g 2 Wilſ. 42. Doug. 366. H. 24 G. III. 

| 3 Bur. 1583. contra. 11 Ld. Raym. 27. 

l | FI Mod. 10. „ . 1 
| ' 6 Mod. 123. Lutw. 196. 3 Lev. 398. 


| h 2 Will. 44. 4 Bur. 2113. S. C. 1 Salk. 30. 2 Salk. 543. 
0 | Doug. 366. 3 Salk. 282, Comb. 318. 
Ul Wil. 232. 4 Bur. 12 Mod. 74.8. C. 1 Blac. 
l 2119. 2 Blac. Rep. 1086. Rep. 373. Cowp. 367. 
| 2 Lutw. 1067. contra. Barnes, 4.8, | 
k Ridley and Carr, E. n 4 Bac. Abr. 227. 
1656, 1 Lil. P. R. 142. % Sie, ii 1 lac. 
Chippendales caſe, E. 19 Rep. 19. Barnes, 44. 
lowed 


by and againſt Attornies, &. 77 
lowed his privilege, where hg ſues or is ſued ix 
auter droit, as executor or adminiſtrator” ; or 


Jointly with his wife“, or other perſon who is 


not privileged “; or where there would other- 
wiſe be a failure or defect of juſtice, as where 
an appeal, which only lies in this court, is 
brought againſt an attorney of the common 
Dleas *, or ſuch an attorney is in the actual 
cuſtody of the marſhal ©: But where an attor- 
ney of the common pleas puts in bail, to an 
action depending in this court, he does not 
thereby loſe his privilege; but may plead it 
in that action, or in any other brought againſt 
him &y the bye: for it would be abſurd, that he 
who founds his action on that of another, ſhould 
be in a better condition than the original plain- 
tiff*, Yet where an attorney, having put in 
bail, waives his privilege, by pleading in chief, 
in one action, it is conſtrued to be a waiver of 
privilege, in all other actions brought againſt 
him by the bye, during the ſame term“. 

The attachment of privilege, at the ſuit of an 
attorney, is in nature of a latilat: therefore, 


P Hob. 177. 1 Salk. 2. 4 Bac. Abr. 223. 


1 Ld. Naym. 533. S. C. 

4 Bro. Abr. tit. Bill, pl. 
2. ; 

” 2 Rot. Abr. 274. 12 
Mod. 163, 4. Pratt v. 
Salt, H. 8 G. II. cited in 


* 1 Saund. 67. 
t f Hem: .. $1 
Hen. VI. 10. Carth; 395% 
1 Salk. 1, 2. 1 Ld. Raym. 
135. 8. C. i Mod. 02; 
112, 535 1 Str. 296 
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in replying it to a plea of the ſtatute of limit- 
ations, the plaintiff muſt ſet forth the con- 
tinuances : and, like a latitat, it may be ſued 
out, and will warrant proceedings, againſt ſeve- 
ral defendants for diſtin& cauſes of action. In 
ſuing it out, the rule is, that © every attorney 
ce ſhall leave a præcipe with the ſigner of the 
<« writs, containing the defendant's names, not 
cc exceeding four in each writ, with the return 
ce and day of ſigning ſuch writ, and the agent's 
ce or attorney's name who ſued out the ſame: 
te and that all ſuch præcipes ſhall be entered on 
ec the roll, where the precipes of latitats, and 
cc all other writs iſſuing out of this court, are 
© entered; and the officer, that ſigns the writs 
ce in this court, ſhall not ſign ſuch attachment, 
ce till a præcipe be left with him for that pur- 
& poſe 7.” | | 

An attorney was formerly permitted to hold 

the defendant to ſpecial bail, upon an attach- 
ment of privilege, for fees or diſburſements, 
however trifling“ . But now, ſince the ſtatutes 
for preventing frivolous and vexatious arreſts, 
the defendant cannot be arreſted and holden to 
ſpecial bail, upon an attachment of privilege, 
or any other proceſs, unleſs the cauſe of action 


" © Carth. 144. 1 Show. „R. H. 20 G. II. 
366. 2 Salk. 420. S. C, R. M. 1654. § 9. Gilb. 
But fee 1 Wilſ. 167. Kk. B. 346. Gilb. C. P. 36. 


5 amount 


by and agaiutk Attornies, &c. 79 


amount to ten pounds or upwards. Where it 
is under that amount, the defendant muſt be 
ſerved with a copy of the proceſs, and notice 
to appear, as in other caſes. 


The time allowed for declaring upon an 
attachment of privilege, is the ſame as upon a 
latitat, or other proceſs in treſpaſs. And if 
an attorney ſue out an attachment of privi- 


lege, and deliver or file his declaration, and 


give notice thereof, four days excluſive before 
the end of the term wherein the attachment is 
returnable, the defendant muſt plead as of that 


term; the plaintiff having entered a rule to 


plead, and demanded a plea : but if he do not 
declare within that time, the defendant may 
imparl to the next term; and if he do not de- 
clare before the eſſoin day, the defendant 
will have an imparlance to the term follow- 
ing *. 3, 

The bill againſt an attorney is a complaint in 
writing, deſcribing the defendant as being pre- 
| ſent in court; and generally concludes with a 
prayer of relief, though the declaration upon the 
bill is not demurrable for want of it“. Formerly, 
the bill againſt an attorney could only have been 


R. M. 5 Ann. III. 2. 71 Saund. 28, 202. 2 


Gilb. K. B. 346. Saund. 415. 
Andr. 247. 
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filed in term time, ſedente curid, and not in va- 
cation *. But now it may be filed in vacation, 
as well as in term time ': though if it be filed 

in vacation, otherwiſe than to avoid the ſtatute 
of limitations, the plaintiff will not be allowed 
his coſts, if the action be ſettled before the en- 
ſuing term. 

In practice, it is uſual to file the bill, on 
treble penny ſtamped parchment, with the 
clerk of the declarations, in the king's bench 
office; and to deliver a copy of it, on treble 
penny ſtamped paper, to the defendant, with 
notice thereon to plead in four days ©, And if 
the bill be filed, and a copy thereof delivered, 
four days excluſive before the end of the term, 
including Sunday, the defendant mult plead as 
of that term; the plaintiff having entered a 
rule to plead, and demanded a plea: but if the 
bill be not filed, and copy delivered within 
that time, the defendant 1s intitled to an im- 
parlance “. : 

The reſt of the proceedings, by and againſt 
attornies, are the ſame as in other caſes ; 
only that they are not bound to pay for copies 
of the pleadings ©. | 

z 2 Salk. 544. 1i2 Mod, R. M. 5 Ann. III. 4. 
163. Gilb. K. B. 346. Gilb. K. B. 346. 


-Þ Doug. 300. 8 Say. Rep. 77. 
© Impey, 420. 
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Ol the Proceedings againſt Peers ok che Realm, 
and Pembers of the Hauſe of Commons. 


19 are two ways of proceeding againſt 
peers of the realm, and members of the 
houſe of commons; firſt, by original writ, and 
ſecondly, by 4i//. We have before treated of 
the mode of proceeding againſt them by origi- 
nal writ; and therefore what follows will 
principally relate to the other mode of pro- 
ceeding. 1 

At common law, it was not uſual to proceed 
by Bill, againſt peers of the realm, or members 
of the houſe of commons *. But now by ſta- 
tute 12 & 13 W. III. c. 3. © Any perſon or 
« perſons, having cauſe of action againſt any 
« knight, citizen, or burgeſs of the houſe of 
© commons, or any other perſon entitled to 
e privilege of parliament, may proſecute 
« ſuch knight, &c. in his majeſty's courts of 
ce king's bench, common pleas, or exchequer, 
* by ſummons and diſtreſs infinite, or by ori- 
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te ginal bil] and ſummons, attachment and 
ce diſtreſs infinite; which the ſaid reſpective 
« courts are empowered to iſſue againſt them, 


« or any of them, until he or they ſhall enter a 
© common appearance, or file common bail, to 


ce the plaintiff's action, according to the courſe 
« of each reſpective court.” Since the mak- 
ing of this ſtatute, peers of the realm, and 
members of the houſe of commons, may be 
ſued by bill and ſummons, &c. as well as by 


original writ *®. But this mode of proceeding 


is not allowed as againſt anprivileged perſons ©. 
The bill againſt a peer of the realm, or mem- 
ber of the houſe of commons, is a complaint 
in writing, deſcribing the defendant as having 
privilege of parliament ©; and concludes with a 
prayer by the plaintiff}, of proceſs to be made to 


him, according to the form of the ſtatute, &c. 


This bill is filed on treble penny ſtamped 
parchment, with the clerk of the declarations, 
in the king's bench office* : and the firſt pro- 
ceſs thereon is a writ of /ummons*; which is a 
judicial writ, iſſuing out of the ſame office, 
and directed to the ſheriff of the county 


d Say. Rep. 63, 4. Cowp. ſon, H. 23 G. III. 
844. 2 Ld. Raym. 1442. 4 Say. Rep. 64. 
Str. 734. 8. C. © Impey, 427. 

© Whitworth v. Richard- f 14. 8 Mod. 228. 


where 


againſt Peers, &c. 83 


where the venue is laid, commanding him to 
ſummon the defendant. Upon this writ the 
defendant ſhould be ſummoned, in like man- 
ner as upon the original; and, if he do not ap- 
pear at the return of it, is ſubje& to the like 
proceſs of diſtringas, &c. | 

The writ of ſummons, and other ſubſ:quent 
proceſs upon the ill, differ from the proceſs by 
original, in the following particulars, firſt, that 
they do not ſtate the cauſe of action at large, 
but only require the defendant to anſwer the 
plaintiff, generally, in a plea of treſpaſs on the 
caſe, to his damage of, Sc. (according to the 
plea) as he can reaſonably ſhew that thereof he 
_ ought to anſwer ©; ſecondly, that they are teſted 
on the very return, and not on the gquarto die 
poſt of the return, of each other; thirdly, that 
they are made returnable on days certain, and 
not on general return days; and fourthly, that 
there need not be fifteen days between the teſte 
and return of them. 

If the defendant appear, he files common 
bail“; and the plaintiff declares againſt him. 
The time of declaring againſt a peer of the 
realm, or member of the houſe of commons, 
is the ſame as in other caſes. But there are 
theſe differences in the manner of declaring : 


s 2 Cromp. 146. Trye, 127. h Impey, 429. 
| G 2 : firſt, 
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firſt, that the declaration by Bill begins with 
a memorandum; and ſecondly, that in aſſign- 
ing the breach in a ſumpſit, againſt a peer of the 
realm, whether by Bill or original, as well as in 
the Sill or original itſelf, the plaintiff muſt not 
charge the defendant with contriving and fraudu- 
lently intending craftily and ſubtilly to deceive and 
defraud him; for the houſe of lords have ad- 
judged it a very high contempt and mifde- 
meanor, to charge a member of their houfe 
with any ſpecies of fraud or deceit *. 


All further proceedings againſt peers of 
the realm, and members of the houſe of 
commons, are the ſame as againſt other per- 
ſons * ; only it ſhould be remembered, that 
as no capias lies againſt them, they cannot be 
taken in execution, unleſs where the judgment 
is obtained upon a ſtatute ſtaple, or ſtatute 
merchant, or upon the ſtatute of {on Burnel'; 
in which caſes a capias lies, even againlt peers 
of the realm. 


12 Cromp. 149. 11 Edw. . 
X 8 Mod. 229. 5 


E 


CHAP. VI 


Df the Bill and Proceſs in Treſpaſs. 


N the former chapters, I have conſidered 
the ſeveral modes of proceeding by original 
writ, attachment of privilege, . and bill againſt 
attornies, &c. in which this court has a juriſ- 
diction, correſponding with that of the com- 
mon pleas. I ſhall next explain the mode of 
proceeding by Sill in treſpaſs, and againſt pri- 
ſoners, which are peculiar to this court only. 
The bill in treſpaſs is a complaint in writ- 
ing, ſometimes called a gueritur or plain, 
which properly lies only for a treſpaſs vi et 
armis, committed in Middleſex, or other coun- 
ty where the court fits*; but, by a fiction of 
law, it may be the means of commencing an 
action for any other ſpecies of injury. It dif- 


fers from what is uſually termed the 4:1] of 


Middigſex, which is rather a precept *, or pro- 
ceſs founded on the bill, than the bill itſelf, 
as is evident from the words © by bill,” at the 


* Trye, 98. | 2 Str, 1069. 
a 97« 2 Sid. 129. 
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end of it?. And it does not lie againſt peers 
of the realm, members of the houſe of com- 
mons, corporations, hundredors, attornies, or 
priſoners in the actual cuſtody of the mar- 
ſhal *. | 7 1 

| The firſt proceſs upon the bill in treſpaſs, 
was anciently a precept, in nature of an at- 
zachment* ;, upon which the ſheriff returned, ei- 
ther that he had attached the defendant, or 
that he had nothing by which he could be at- | 
tached. On the latter return, if the defendant 

did not appear, there iſſued into Middleſæx, or 
other county where the court ſat, a precept 
in nature of a capias, commanding the ſheriff 
of that county to take the defendant, if he 
ſhould be found in his bailiwick, and ſafely 
keep him, ſo that he might have his body be- 
fore the king, at a certain time and place there- 
in mentioned, to anſwer the plaintiff, in a plea 
of treſpaſs, &c. This precept, being now 
uſed as the firſt proceſs in treſpaſs, when the 


e In Trye's Jus filizarii, ways excepted by the chief 
publiſhed in 1684, it is ſaid, juſtice, out of the grant of 
that there were ſeveral files the office of cuſſos brevium, 
of bills or plaints in treſpaſs, P. 98, 100, 
then remaining in the former d Ante, 20. | 
upper treaſury of this court ; © Trye, 99. Stat. 8 Elix. 
and the profits ariſing from c. 2. Brown's Fade Mecum, 
them were formerly ſo conſi- 526. 
derable, that they were al- 

12 defendant 
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defendant is in Middleſex, is therefore (though 
ſomewhat improperly), called a Bill of Middle- 
ſex, If the defendant cannot be arreſted upon, 
or ſerved with a copy of this proceſs, the plain- 
tiff may ſue out an alias, and after that (if 
neceſſary), a pluries bill of Middleſex; com- 
manding the ſheriff, as before, or as oftentimes, 
he has been commanded, to take the defend- 
ant, &c. But if the defendant be not in 
Middleſex, the plaintiff muſt ſue out a writ 
of /atitat*, or teſtatum bill of Middleſex, di- 
refed to the ſheriff or ſheriffs of the county 
where he is ſuppoſed to be, reciting the former 
proceſs and its return, and ſuggeſting that it is 
ſufficiently zZe/tifed the defendant lurks, and 
ſecretes himſelf in their county. This writ 
may be iſſued in the firſt inſtance; and if it 
prove ineffectual, the plaintiff may ſue out an 
alias, and after that (if neceſſary), a pluries 
latitat, or, more properly ſpeaking, an alias or 
pluries capias, (for theſe writs do not contain 
any ſeſtatum, or ſuggeſtion of a latitat); and 
the pluries may be 'repeated, from time to 
time, till the defendant be arreſted, or ſerved 
with a copy of it: though, according to ſome 
books, there muſt be a new /atitat, after four 
terms from the time of ſuing out the firſt, In 


f Trye, 99. Prac. epit. K. B. 2. Tamen quære. 
s Hanſ, introd. 1. | 


8 4 any 
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any of theſe writs, there may be a clauſe of 

uon omittas, commanding the ſheriff, that he 

do not mit, on account of any liberty in his 
4 county, but that he enter the ſame, &c. It 
| | was formerly holden, that a writ of latitat, 
&c. did not run into Wales® ; but the con- 
trary has been ſince determined, and 15 now 
the common practice *, 


The bill of Middleſex, and hes cu 
into that county, are iſſued out of the bill of 
Middleſex office, and ſigned by the clerk, but 
not ſealed. The /atitat, and other proceſs 
thereon, are iſſued and ſigned by the figner 

of the writs, in the king's bench office, and 
afterwards ſealed at the ſeal office®. At the time 
of iſſuing them, the plaintiff's attorney ſhould 
deliver to the officer a præcipe, or note of in- 
ftructions ; together with a memorandum or mi- 
nute of his warrant, duly ſtamped”. And it 
is uſual to make the affidavit of the cauſe of 
action, at the ſame time, before the officer or 
his deputy. 


; In point of form, the bill of Middleſex, latitat, 
Ke.. are general without, or ſpecial with a clauſe 

of ac- etiam. Before the making of the ſtatute 

13 Car. II, ſtat. 2. c. 2. a defendant might 


k 1 Will. 193. 1 14. ibid. 
Doug. 202, 3. = 25 G. III. c. 80. § 13. 
* Impey, tit. m—_ 


have 
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have been arreſted, and holden to bail, for any 
ſum of money, upon a general bill of Middle- 
ſex, latitat, &c. not expreſſing any particular 
cauſe of aftion. It conſequently happened, 
that he was frequently arreſted, and holden to 
bail or impriſoned, for a large ſum of money, 
when perhaps there was no real plaintiff,” or 
little or no cauſe of action n. To remedy this 
miſchief, it was enacted, that © no perſon 
« arreſted by any ſheriff, &c. by force or co- 
cc lour of any bailable writ, bill, or procels, 
« iſſuing out of this court, wherein the cer- 
cc tainty and true cauſe of action is not ex- 
« preſſed particularly, ſnall be compelled to 
give ſecurity for his appearance, in any pe- 
“ nalty or ſum of money, exceeding the ſum 


ce of forty pounds.“ This ſtatute (without 


any ſuch intention in the makers) had like to 
have ouſted the king's bench of all its juriſ- 
dition over civil injuries without force; for 
as the bill of Middleſex was framed only for 
actions of treſpaſs, a defendant could not be 
arreſted and holden to bail thereupon, for 
breaches of civil contracts“. But notwith- 
ſtanding this ſtatute, the defendant might ſtill 
be arreſted, and holden to bail, upon a gene- 


See the preamble to the c. 2. 
ſtatute, ? 3 Blac, Com. 287. 
Stat. 13 Car, II. flat. 2. 
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rat bill of Middleſex, latitat, &c. for any ſum 
not exceeding forty pounds 2. And where it 
was for a larger ſum, an expedient was contriv- 
ed, to preſerve the juriſdiction of the court, and 
at the ſame time to authorize an arreſt, by in- 
ſerting in the proceſs an ac-etiam, or ſpecial 
clauſe, exprefling the true cauſe of action, in 
addition to the general complaint of treſpaſs “. 
Where a writ is ſued out upon a recognizance 


of bail, on meſne proceſs, it is neceſſary, by rule 


of court *, that after the words, in a plea of tre/- 
paſs, there ſhould be inſerted the following clauſe, 
and alſo to a bill of the ſaid plaintiff againſt the ſaid 
defendant, i» a plea of debt upon recognizance, 
according to the cuſtom of our court before us to 
be exhibited ; otherwiſe the defendant, or his at- 
torney, will not be bound to accept of a decla- 


ration in debt upon ſuch recognizance. And 


where two or more defendants, againſt whom 
it is intended to proceed in different actions, 
are joined (as they may be) in one vrit, the 
reſpective cauſes of action againſt them ſhould. 
be diſtinctly fer forth in the ac-etiam. 

From what has been ſaid, it appears to have 
been anciently neceſſary, that the bill of 
Middleſex, latitat, &c. ſhould require the de- 


fendant to anſwer the plaintiff, in a plea of 7 


2 H. Blac. 310. R. E. 15 G. II. 
© 'Trye, 102, 3. Ss, 


paſs. 
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paſs *., But there are ſeveral modern caſes to 
the contrary. In one of them, a motion was 
made to ſtay the proceedings ona bill of Middle- 
ſex, which was in debt only, and not in zre/ſpaſs, 
with an ac-etiam in debt; and the court order- 
ed the bill to be amended, by inſerting the plea 
of treſpaſs. In a fubſequent caſe”, where the 
bill of Middleſex was to anſwer the plaintiff 
in a plea of debt, inſtead of treſpaſs, and allo 
to a bill to be exhibited in a plea of treſpaſs 
upon the caſe, the court refuſed to grant a rule 
for ſetting it aſide, on the authority of a caſe, 
which was read from the maſter's note book, 
exactly in point *. 

The alias capias, &c. mould correſ pond with 
che previous proceſs, in the names of the parties. 
Therefore, in a late caſe *, where an action was 
brought againſt Bates and another, for an act 
done by them as juſtices of the peace, and the 


latitat againſt Bates was by the name of Wil- 


liam, and the alias by the name of John, 
the court thought the proceedings irregular, 
and ſet them aſide, as far as __ reſpected 
Bates. 

The bill of Middleſex, being merely a pre- 
cept”, has no direction or teſte. But the writ 


t 2 Str. 1072. in H. 24 6. . 
u 1 Blac. Rep. 462. 513. (a). 
% 13. * 3 T. R. 660. 


v M. 20 G. III. The ſame Y Ante, 85. 
application was alſo refuſed 
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of latitat ſhould be directed to the ſheriff, or 
ſheriffs of the county, where the defendant is 
ſuppoſed to be; or, if the ſheriffs be parties, to 
the coroners*; and if they alſo be parties, to 


cliſors named by the maſter*. In a county 


palatine, or cinque-port, where the court can- 
not write directly to the ſheriff*, the latitat 
ſhould be directed to the proper officer; as in 


Durham, to the biſhop, or his chancellor; in 
Cbeſhire, to the chamberlain, or his deputy ; in 


Lancaſhire, to the chancellor, or his deputy; 
and in a cinque-port, to the couſtable of Dover 
caltle, his deputy or lieutenant. In theſe caſes, 
the mandatory part of the writ is different from 
the common form; and if the officer, to 
whom it is directed, refuſe to receive it, he 
is liable to an attachment ©, 


The latitat ſhould be teſted in the name 
of the chief juſtice, or ſenior judge of the 
court, if there be no chief juſtice; and it 
may be teſted before the cauſe of action *. 
If it be ſued out in term time, it is uſually 
teſted on the firſt day of that term; and, if 
ſued out in vacation, on the laſt day of the pre- 
ceding one*®: for if teſted in vacation, it is 


* 1 Blac. Rep. 506, 2 Bur, 967. 
'Þ impey, 137. | © 23 Keb. 21. F. Jon. 
> 2 Str. 1089. Andr. 190. 149. 1 Ventr. 363. 2 Bur. 
S. C. 902. 
© Id. ibid. 


merely 
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merely void *, This writ ſhould be made re- 
turnable on a day certain, in term time?; as 
on Monday, on, or next after, the morrow of All 
Souls, &c. But it muſt not be teſted, or re- 
turnable, on a dies non juridicus; as on Sunday, 
the feaſt of the purification in Hilary term, af- 


cenſion day in Faſter term, or midſummer day (if 


it happen) in Trinity term, unleſs it be on 
the Friday next after Trinity Sunday; in 
which caſe it is dies juridicus by the 32 Hen, 
VIII. c. 211. It ſhould alſo be obſerved, 
that as there are more than ſeven days, be- 
tween the morrow of All Souls and the morrow 
of St. Martin, in Michaelmas term, the day be- 
fore the morrow of St. Martin, being the 
T11th of November, is not the week-day next 
after the morrow of All Souls; and therefore 
on this day, the latitat ſhould be made return- 
able on Monday (or other day of the week, be- 
ing) the feaſt of St. Martin. There is no ne- 
ceſſity for any particular number of days, be- 
tween the teſte and return of a latitat: even 
one has been deemed ſufficient i. Though, 
as the proceſs is de die in diem, it cannot be 
made returnable on the day of ſuing it our ©, 


f 2 Bur. 954, 967. 5 Bur. 2 Str. 917. 2 Barnar- 


2588, 2 Blac, Rep. 683. diſt. K. B. 60. S. C. 
8. .. __ " : 8g ht RAM. 2 
E 1 Str. 399. Salk. 421. 7 Mod. t2.5. C. 
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What has been ſaid, with regard to the direc- 
tion, teſte, and return of the latitat, is appli- 
cable to the alias capias, and other ſubſequent 
proceſs; and it may be further obſerved, that 
each ſucceeding writ ſhould be teſted on the re- 
turn day of the preceding one. 

It will here be proper to take noticeof ſome 
things that are required, by act of parlia- 
ment, to be ſet down, ſubſcribed to, or in- 
dorſed upon the proceſs'. And fr}, by the 
ſtatutes 5 & 6 W. & M. c. 21. § 4. and 
& 10 W. III. c. 25. § 42. made for 
preventing abuſes committed by arreſting per- 
ſons, without any writ or legal proceſs to juſtify 
the ſame, and by that means evading the ſtamp 
duties thereon ; © the officer, who ſhall Ggn any 
« writ or proceſs, to arreſt any perſon or perſons 
ce before judgment, ſhall, at the ſigning thereof, 
ce ſet down upon ſuch writ or proceſs, the day 
cc and year of his ſigning the ſame.” And 
by a ſubſequent ſtatute”, made for the like 
purpoſes © every warrant, iſſuing upon any 
« ſuch writ or writs, ſhall have the ſame day 
« and year, plainly and diſtinctly ſet down 
« thereon, as ſhall be ſo ſet down on the writ 
ce itſelf,” ; 


1 Theſe things are not to the proceſs by original. 
peculiar to the proceſs in m 6 G. I. c. 21. $54. 
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The indorſement of the date is ſaid to be no 

part of the writ; aud therefore, if the zee be 
right, the court will not ſet aſide the proceed- 
ings, for a miſtake of the indorſement “. But 
where, in an action againſt an attorney, for ne- 
gligence, in not proceeding to judgment and 

execution in due time, the bill of Middleſex 
againſt the original defendant (having no zefte) 

was ſtated, under a videlicet, to have iſſued on 
the 24th of January 1785, returnable on Mon- 
day next aſter fiiteen days of St. Hilary in the Wl. 
ſame year, which was really the fact; but by 3 A 
a miſtake of the indorſement, it appeared in 
evidence to have iſſued on the 24th of Ja- 
nuary 1784; the plaintiff was nonſuited : and 
on a motion for a new trial, the court were all 
of opinion, that the time of proceeding againſt 
the original defendant depending on the re- 
turn of the writ, the return became material, 
and therefore the variance was fatal“. 

Secondly, by the ſtatute 12 G. I. c. 29. § 2. 
tc the ſum or ſums, ſpecified in the affidavit 
c of the cauſe of action, ſhall be indorſed on 
cc the back of the writ or proceſs; for which 
cc {um or ſums ſo indorſed, the ſheriff or other 
& officer ſhall take bail, and for no more.” 
This ſtatute, however, is merely directory to 1 
the ſneriff; and does not avoid the proceſs, 1 
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Ok the Bill and 
where. the ſum ſworn to is not indorſed upon 
it ?, | 
Thirdly, by the ſtatute 2 G. II. c. 23. § 22. 
te every writ and proceſs, for arreſting the 
“ body, and every writ of execution, or ſome 
ce label annexed to ſuch writ or proceſs, and 
« every warrant that ſhall be made out there- 
e on, ſhall, before the ſervice or execution 
© thereof, be ſubſcribed or indorſed with the 
1 © name of the attorney, clerk in court, or ſo- fg 
C licitor, written in a common legible hand, by 
ce whom ſuch writ, &c. reſpectively ſhall be ſued 
de forth: and where ſuch attorney, &c. ſhall not 
c be the perſon, immediately retained or employ- 
ce ed by the plaintiff, then alſo with the name of 
« the attorney, &c. ſo immediately retained or 
« employed, to be ſubſcribed or indorſed and 
« written in like manner. And that every 
ce copy of any writ or proceſs, that ſhall be 
ce ſerved upon any defendant, ſhall, before 
ce the ſervice thereof, be in like manner ſub- 
« ſcribed or indorſed, with the name of the 
« attorney or ſolicitor, who ſhall be imme- 
« giately retained or employed by the plain- 
« tiff.” But, by the ſtatute 12 G. II. c. 13. 
$ 4. © the not ſubſcribing or indorſing the 
« name of the attorney, &c. on any warrant 
cc that ſhall be made out upon any writ, &c, 


P 1 Bur. 330. Barnes, 414. H. Blac. 76. 
+ | ce ſhall 


-Proceſs in Treſpaſs. 97 


t ſhall not vitiate the ſame; but ſuch writ, 
« &c. and all proceedings thereon, ſhall be as 
« valid and effectual, notwithſtanding ſuch 
ce omiſſion, as if the laſtmentioned act had 
ce not been made: provided the writ, where- 
« on ſuch warrant is made out, be regularly 
te ſubſcribed or indorſed, according to the act.“ 
Since the making of this ſtatute, though the 
omiſſion of the attorney's name upon the war- 
rant, which is the act of the ſheriff, will not 
yitiate the proceedings, yet, if it be not ſub- 
ſcribed to or indorſed on the writ or copy *, 
they may be ſet aſide for irregularity. 

Where the cauſe of action does not amount 
to ten pounds, and the defendant is ſerved 
with a copy of the proceſs, there muſt be an 
Engliſh notice thereon, of the intent and 
meaning of ſuch ſervice*; which in effect 


* 


reduces it to a mere ſummons t. But where 


the cauſe of action amounts to ten pounds or 
upwards, and no affidavit is made thereof, a 
notice is unneceſſary * 

The notice to appear, when neceſſary, muſt 
be directed to the defendant”; for if his name 
be not prefixed thereto, the proceſs is irregu- 


1 Barnes, 414. Ken G 
IJ. 415. Wright, and an- © Cowp. 455. 
other. v. Villes, M. 21 G. III. * x Will. 22. 
Per cur. T. 29 G. III. „ Kelynge, 131. 1 Wil, 
104. 


7 3 lar, 


> fide * n 3 
- . — «ao > a 
: 1 — 2. — - 8 * * *% — 1 — * 2 — 5 
— i — „ = wh. 9 — _ vo + 4+ 2 
— «a4 989 ins & 4 bes 4's 8 2 4 kt 6 \ DE” > 4 — 
— _— - 4 ad = N 1 4 . PIER 28 — 2 
= mt PFE CL Edd as A344 r 
E * 2 8 * « ot i W. es 22 2 q — 1 2 * - 


r 
8 
8 Me 


<> 
— 


5 
— 


G 


LA Ww 


— 

I a 
9 
328 


—— — 
ERS RS 


3 2 — 2 
Fo 
— 
WL: 


ds a — 

* Nee 
* os 8 

— — — 


_ 
wn 4 
Cage + ako 
N N 
=» " — N- 


—_— 
n 


> £ _ ” 
SE gl wg We 


——_—_ * 


125 


9 


Mug: SN a4 
I. SH 


2 


— 1 — — — — — by 
44 


6 ORR. IEC 


= nag *Sh unread nr 2 
e 


Jy 
2 
* 
pf 
2 
- 
5 


Le EIS 


. 2 
— Ty OS 


* 
— 32 — emcee nates U———ABAͥÄGZůn ed 


—— 4 li! — 
— o — 


— 
> GEN 
— — 


—— 
NN IE IT combed 


oy \ 
— —— —: — —= _ - 
— == - —— > = 
: "Ip =: — — — l 


—— = 
— 


—— 
— 


— —— 
— — — LT 


— - = * 5 
— — 
——— LL SSIS _—— 


— 


2 
ra — 


— 


— 
a 4 "* » 
r 


. 
— ͤ— — 


—— — 
— Cr 
= N 
. 
DN 


— — 
We OS ES 1 dome; ons 


Oy —— — 


e 


— K 
— — — 
— 
e — 


1 $8 
11 
4 
at 
i aft 
att 
43; 
. 
+1257 
it 
9 
1 
in 
[ 
1 
1 
14 
14 
if 
. 4 
q 
0 
lt! 
ll 
14 
ut! 


SLAP at Oe net yr NPY —— . —— —— = 


98 Ok the Will, &c. 

lar, and may be quaſhed on motion. And it 
ſhould require the defendant to appear, at the 
return of the proceſs, though it happen on a 
Sunday“. But any trifling informality in the 
notice, as ſetting down the day of the month, 
on which the defendant is to appear, without 
ſaying, inflant, next, or ſpecifying the year, 
will not invalidate it *. 

If the proceſs be defective in point of form-, 
or in its direction *, teſte *, or return, or the at- 
torney's name be not indorſed upon it ©, or if 
there be no notice toappear®, (when neceſſary,)or 
the notice be not properly directed, the defend. 

ant may move the court to ſet aſide the proceed- 
ings. But he cannot take advantage of any er- 
ror or defect in the proceſs, after he has appear- 
ed to it, or taken the declaration out of the 
office ?. And, in general, the proceſs may be 


amended, where there is any thing to amend by *, 


z Bur, 1600. Willes, M. 21 G. III. Per 

2 Str. 1233. Barnes, te. . III. 
425. Barnes, 415. 

1 3 T. R. 660. 2 Ser. 0%. 

a 1 Blac. Rep. 506. e Kelynge, 131. 1 Wilf, 
Barnes, 422. 104. | 


2 Bur. 954, 967. 5 Bur. f 1 Str. 155. Barnes, 163 
2588, 2 Blac. Rep. 683. 167, 415. | 
S C. Barnes, 407, 8, 9. E 2 Str. 1072. Wrights 
420. and another, v. Willes, M. 


b 1 Str. 399. 21 G. III. 
s Wright, and another, v. d 1 T. R. 782. 
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CHAP wat 


Df the Proceedings upon the Capias, &c. prez 
vious to the Defendant's Appearance. 


HERE are two ways of proceeding upon 

the capias, and other ſubſequent pro- 
ceſs againſt the perſon of the defendant, by ori- 
ginal writ, attachment of privilege, or Vi in 
treſpaſs: firſt, by /z7vice of a copy of the pro- 
ceſs; ſecondly, by arref. 

Where the cauſe of action is under ten 
pounds, or no affidavit is made thereof, when 
it amounts to ten pounds or upwards, the de- 
fendant, we may remember, is to be perſonally 
ſerved with a copy of the proceſs; by which is 
to be underſtood, in general, a copy of ſuch 
proceſs as he might have been arreſted up- 
on, before the ſtatute 12 Geo. I. c. 29: 
and therefore, where the proceedings are by 
original, he ſhould be ſerved with a copy of 
the capias, and not of the original writ of ſum- 
mons or attachment*, But where the defend- 
ant is in a county palatine, he ſhould be ſerv- 
ed with a copy of the proceſs, iſſuing out of 
this court; and not of the mandate, from the 


* Barnes, 406, 410, 
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officer to whom it is directed. The copy of 
the proceſs may be ſerved by the ſheriff or his 
officers, (except in particular franchiſes, hav- 
ing the return of writs,) or by any one elſe e, 
provided he be able ro examine the copy with 
the original, ſo as to ſwear (if neceſſary) to 
the ſervice. In particular franchiſes and ju- 
riſdictions, the proper officer there ſhould exe- 
cute the proceſs*, Formerly, a copy of the 
proceſs muſt have been ſerved on the defendant 
before the return day*; but now it is holden, 
that ſervice at any time, even after the riſing 
of the court, on the return day, is ſufficient*., 
A bill of Middleſex ſhould not be ſerved in 
London, or elſewhere out of the county of 
Middleſex* ; nor whilſt the defendant is attend- 
ing his cauſe at the ſittings“: but where there 
Is any diſpute as to the boundaries of the 

county, the court will not determine it on 
motion i. And it ſhould ſeem, that a latitat 
may be ſerved in any county æ. On ſerving 
the copy, it is not neceſſary, though uſual, to 
ſhew the original proceſs”, unleſs demanded *. 


d 2 Barnardiſt, 318, 327, 192.Pr.Reg.352. 2 Wilſ. 372. 
337, 398. Pr. Reg. 344. - z Doug. 369. 1 T. R. 187. 


Barnes, 406. d 2 Str. 1094. 
© Pr, Reg. 345. * 3 WHEL. 75. 
* Stat. 5 G. II. c. 27. F3- * Doug. 369. 1 T. R. 187. 
* Barnes, 415, 424. 2 Str. 877. Barnes, 422. 


F 2 Bur. 812. 1 T. R. = Caſ. temp. Hardw. 138. 
8 f And 


upon the Capias, &c. 101 


And in an action againſt huſband and wife, it 
is deemed ſufficient ro ſerve the huſband 
only. 

If, upon the ſervice, the defendant ſpeak con- 
temptuous words of the court, or its Proceſs, he 
is liable to an attachment. And where the words 
are ſpoken of the court, the attachment iſſues in 
the firſt inſtance*®; for it would be to no 
purpoſe to grant a rule to ſhew cauſe, which 
would probably expoſe the court to further 
inſult? It has been doubted, however, whes- . 
ther, when ſuch words are ſworn to by one 
perſon only, the rule ſhould be abſolute, or 
only to ſhew cauſe? ; the rule in chancery re- 
quiring two affidavits, to deprive the party of 
the benefit of ſhewing cauſe: and in this 
court, the rule 1s only to ſhew caule, where 
the words are ſpoken of its proceſs ". 

An arreſt muſt be by corporal ſeiſing or 
touching the defendant's body * ; and, except 
in counties palatine or particular liberties, is 
made by the ſheriff, or other officer to whom 
the writ is directed, or by his general or ſpecial 
bailiff. The ſheriff's authority is derived from 
the writ; and that of his bailiff from a warrant 


Barnes, 406, 412. Pr. * 1 Salk. 94. 
Reg. 351. 8. C. : 4 2 Str. 1068. 
o 6 Mod. 43. 1 Salk. 84. Say. Rep. 114. 
1 Str. 185. Say. Rep. 47. * 3 Blac. Com. 288. 
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in writing, which ought not to be made out 
until the ſheriff have the writ in his actual cuſ- 
tody . The arreſt may be made by the ſhe- 
riff, or his bailiff, at any time before, or on the 
day of the return of the writ; and at any 
place within the county, except where the de- 
fendant is privileged. But it cannot be made, 
between the day of the return and qguarto die 
poſt, by original“. In counties palatine, the 
arreſt is made by the ſheriff, or his bailiff, by 
virtue of a mandate from the officer, to whom 
the writ is directed. And in a particular li- 
berty, having the return of writs, it ſhould 
regularly be made (except upon a non omittas) 
by the bailiff of the liberty, by virtue of a 
mandate from the ſheriff”, If there be two 
liberties in a county, and the ſheriff make 
his mandate to the bailiff of one of them, 
who gives him ne anſwer, he may, upon a 
non omittas, arreſt the defendant in either li- 
berty” ; and even if the ſheriff enter, and ar- 
reſt the defendant in a liberty, without a 707 
emittas, the arreſt is good, though the ſheriff 
may be liable to an action k. In making the 
arreſt, it is not neceſſary that the officer, who 


R. E. 15 Car. II. 4. Stat. 5 Co. 92. a. Gilb. C. 
68. 1. e. 21. $53. P. 29. 

v 1 Sid. 229. „ ie ir 
„ Gilb, C. P. 25, &c. patrick v. Kelly, 22 G. III. 


has 


* 
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has the authority, ſhould be the Hand that ar- 

reſts, nor in the preſence of the perſon arreſt- 
ed, nor actually in ſight, nor is any exact diſ- 
tance preſcribed: it is ſufficient that he be near, 

and acting in the arreſt ?, 


When the defendant is arreſted, he either re- 
mains in cuſtody of the ſheriff, or other ofi- 
cer, who arreſted him ; or is let out of cuſtody 
vpon bail, or an attorney's undertaking for 
his appearance; or eſcapes, or is reſcued, &c. 


Before the ſtatute 23 Hen. VI. c. 9. the ſhe- 
riff was not obliged to bail a defendant, arreſt- 
ed upon meſne proceſs, unleſs he ſued out a 
writ of mainprize; though he might have 
taken bail of his own accord*, This arbi- 
trary power produced great extortion and op- 
preſſion of the ſubject; to remedy which, it 
was enacted, by the above ſtatute, * that 
te ſheriffs, &c, ſhall let out of priſon all man- 
« ner of perſons arreſted, or being in their. 
ce cuſtody, by force of any writ, bill, or war- 
rant, in any action perſonal, or by cauſe 
ce of indictment of treſpaſs, upon reaſonable 
ce ſureties of ſufficient perſons, having ſuffi- 
cc cient within the counties, where ſuch per- 


„ 356. And ſee 1 Ventr. 55, 
2 Gilb. C. P. 20, 21. 4 85. 2 Saund, 60. H. Blac. 
Bac.: 461. F. N. B. 233 ä 
251. Plowd. 67. Dalt. Sher. 
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in writing, which ought not to be made out 
until the ſheriff have the writ in his actual cuſ- 
tody*, The arreſt may be made by the ſhe- 
riff, or his bailiff, at any time before, or on the 
day of the return of the writ; and at any 
place within the county, except where the de- 
fendant is privileged. But it cannot be made, 
between the day of the return and guarto die 
poſt, by original“. In counties palatine, the 
arreſt 1s made by the ſheriff, or his bailiff, by 
virtue of a mandate from the officer, to whom 
the writ is directed. And in a particular li- 
berty, having the return of writs, it ſhould 
regularly be made (except upon a non omittas) 
by the bailiff of the liberty, by virtue of a 
mandate from the ſheriff”, If there be two 
liberties in a county, and the ſheriff make 
his mandate to the bailiff of one of them, 
who gives him ne anſwer, he may, upon a 
non omittas, arreſt the defendant in either li- 
berty“; and even if the ſheriff enter, and ar- 
reſt the defendant in a liberty, without a oz 
emittas, the arreſt is good, though the ſheriff 
may be liable to an action. In making the 

arreſt, it is not neceſſary that the officer, who 


R. E. 15 Car. II. 4. Stat. * 5 Co. 92. a. Gilb. C. 
6. J. e. 21. 453; P. 29. 


* 1 Sid. 229. * Gilb. C. P. 27. Fitæ- 
„ GSilb. C. P. 25, &c. patrice v. Kelly, 22 G. III. 


- has 


upon the Capias, &c. 103 


has the authority, ſhould be the Hand that ar- 
reſts, nor in the preſence of the perſon arreſt- 
ed, nor actually in ſight, nor is any exact diſ- 
tance preſcribed: it is ſufficient that he be near, 
and acting in the arreſt . 


When the defendant is arreſted, he either re- 
mains in cuſtody of the ſheriff, or other offi- 
cer, who arreſted him; or is let out of cuſtody 
upon bail, or an attorney's undertaking for 
his appearance; or eſcapes, or is reſcued, &c. 


Before the ſtatute 23 Hen. VI. c. 9. the ſhe- 
riff was not obliged to bail a defendant, arreſt- 
ed upon meſne proceſs, unleſs he ſued out a 
writ of mainprize; though he might have 
taken bail of his own accord*, This arbi- 
trary power produced great extortion and op- 
preſſion of the ſubject; to remedy which, it 
was enacted, by the above ſtatute, „ that 
ce ſheriffs, &c, ſhall let out of priſon all man- 
de ner of perſons arreſted, or being in their 
ce cuſtody, by force of any writ, bill, or war- 
« rant, in any action perſonal, or by cauſe 
« of indictment of treſpaſs, upon reaſonable 
ce ſureties of ſufficient perſons, having ſuffi- 
ce cient within the counties, where ſuch per- 


y Cowp. 65. 356. And ſee 1 Ventr. 55, 
s Gilb. C. P. 20, 21. 4 85. 2 Saund, 60. H. Blac. 
Bac. Abr. 461. F. N. B. 233. 
251, Plowd. 67. Dalt. Sher. 
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ſons be ſo let to bail or mainprize, to keep 
their days in ſuch place, as the ſaid writs, 
bills, or warrants ſhall require; perſons be- 
Ing in their ward by condemnation, execu- 


tion, capias utlagatum or excommunicatum, 


ſurety of the peace, or by ſpecial command- 
ment of any juſtice, and vagabonds refuſing 
to ſerve according to the ſtatute of labour- 
ers, only excepted.” 


« And that no ſheriffs, &c. ſhall take, or 
cauſe to be taken, any obligation, for any 
cauſe aforeſaid, or by colour of their office, 
but only to themſelves, of any perſon, nor 
by any perſon, which ſhall be in their ward 
by courſe of law, but by the name of their 
office; and upon condition written, that the 
priſoners ſhall appear at the day and place 
contained in the writ, bill, or warrant. 
And if any ſheriffs, &c. take any obliga- 
tion in other form, by colour of their of- 
fice, it ſhall be void.” 


This ſtatute hath two branches, firſt, as to 


the perſons to be let to bail; and, ſecondly, as 


to the form of the ſecurity. Upon the firſt. 
branch of the ſtatute, it has been determined, 
that the ſheriff cannot take bail on an attach- 
ment for a contempt*, And though the 


2 3 Str. 479. Com. Rep. 264. 2 Salk. 608. contra. 


words 


upon the Capias, &c. 105 


words of it ſcem to be confined to perſons ar- 
reſted, and in actual cuſtody, yet it has been 
holden, that the arreſt need not be ſtared, 1n 
an action upon the bail bond; and if ſtated, 
it is not traverſable ©: for it would be of miſ- 
chievous conſequence, if a bail bond taken ci- 
villy, without expoſing the party by an arreſt, 
were not as effectual as if he had been actually 
arreſted. Where the defendant is arreſted, 
and in actual cuſtody, it is the duty of the ſhe- 
riff to take bail, if required: and therefore if 
a bail bond be tendered, with ſufficient ſure- 
ties, and the ſheriff refuſe to accept it, he is 
liable to a ſpecial action on the caſe “. The 
clauſe, which requires reaſonable ſureties, 
was introduced for the benefit of the ſhe- 
riff; aud therefore, though he may inſiſt 
upon two ſureties, yet he may take a bond 
with one only*®. And for the ſame reaſon, the 
plaintiff cannot maintain an action againſt him, 
for taking ſureties that are inſufficient, or do 
not inhabit within the county *. 


b 1 Str. 643. f Cro. El. 808, 852, 862. 
© Id. 444. Say. Rep. 116. Noy, 39. 1 Sid. 96. 2 Saund. 
But ſee Noy, 43. /emb. contra. 59. 1 Mod. 227, 239. 2 
« Gilb. C. P. 20 W. Mod. 83, 177. But ſee 1 Ld. 
Jon. 226. 1 vid. 22. 2 Mod. Raym. 4%. 1 Salk. 99. 
31, 84, 180. 2 Ventr. 96. S. C. 6 Mod. 122. /emb. 
© 10 Co. 100. b. Cro. El. contra. 
624, 808, 852, 862. 
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The ſecond branch of the ſtatute requires a 
ſecurity by bond; reſpecting which, there 
are three forms to be obſerved ; firſt, that it 
be made to the ſheriff himſelf; ſecondly, that 
it be made to him, by his name of office; and, 
thirdly, that it be only for the defendant's 
appearance, at the return of the writ *, There- 
fore, if the bond be not made to the ſheriff', 

or be not made to him by his name of office“, 
or if it be ſingle without any condition at all“, 
or with an impoſſible condition *, or the con- 9 
dition be not for the defendant's appearance“, 
or be for that and ſomething elſe!, it is void 
by the ſtatute. If the objection appear on 
the face of the declaration, or upon oyer, the 
defendant may demur ; but otherwiſe he ſhould 
plead it: and when, by pleading or otherwiſe, 
it appears in any part of the record, he may 
move in arreſt of judgment '. | 


If the bond be ſubſtantially good, it cannot 

be avoided for any trifling informality, or va- 
riance of the condition from the writ, in the 
deſcription of the plea, or of the time or place 
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© 1, N. 421. * 3 Lev. 74. 1 Str. 399. 
| k Cro. El. 862. 4 Bac. Fort. 363. S. C. 2 T. R. 
i Abr, 462. 569. 
1} i Dyer, 119, 120. 10 Co. 2 T. R. 569. 
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of appearance, Thus, where the writ was ta 
anſwer the plaintiff in a plea of debt, for three 
hundred and twenty pounds, or in a plea of treſ- 
pals, with an ac-etiam, and the condition was 
to anſwer the plaintiff in a plea of debt, or 
treſpaſs, generally, or without mentioning the 
plea at all, the variances were holden to be im- 
material” ; for the ſtatute only requires a bond 
conditioned for the defendant's appearance, 
and the deſcription of the plea 1s merely ſur- 
pluſage. So where the writ, in treſpaſs, was 
to appear before e lord the king at Weſtmin= 
ſter, and the condition was to appear before 
the juſtices of the king's bench at Weſtminſter , 
the bond was holden good. And where the 
writ, by original, was returnable before the lord 
the king, whereſoever he ſhall then be in Eng- 
| land, and the condition was without the words 
. whereſoever, &c. the court gave judgment for 
the plaintiff, in an action upon the bond; ſay- 
ing, they would underſtand, that by appear- 
ing before the king was meant, before the 
king in his court, and not before the king in 


m Cro. Jac. 286. 2 Lev. Mod. 327. But ſee 2 Lev. 
123. 2 Show. 51. T. Jon. 177. /emb. contra. 
137, 8. 6 Mod. 122. 10 » 2 Lev. 180. T. Jon. 46. 
5 S. C. 2 Ventr. 237, 8. 
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18 Pet the Proceedings 
perſon . It has alſo been holden, that the ſta- 


tute for preventing frivolous and vexatious ar- 
reſts* is merely directory to the ſheriff, and 
does not avoid the bail bond, where there is 
no affidavit of the cauſe of action , or the ſum 
ſworn to is not indorſed on the writ ; or even 
where the ſheriff takes bail for more than the 
ſum ſworn to". 


The proviſions of the ſtatute of Hen. VI. 
are not applicable to ſecurities taken by, or 
for the benefit of the plaintiff f And hence, 
an attorney is bound by his undertaking to ap- 
pear for the defendant, though it be not ex- 


actly in the form preſcribed. By an old rule 
of court, © a priſoner taken upon a capias 
e ſhall not be diſcharged, till he hath given 


« bond to appear ; unleſs the plaintiff or his 
ce attorney ſhall conſent to take an appearance, 
« without bail.” But it is now the common 
practice to take an attorney's undertaking, 
where ſpecial bail is required; and the court 
will enforce it by attachment“. 

Where the ſheriff, having arreſted the de- 


fendant, ſuffers him to go at large, upon giving 


© 2 Str, 1155 6. ro. II. 190. I Sid. 
P 12 G. I. c. 29. | $32. 1 Lev. gf $. C. z 
4 1 Bur. 330. Mod. 20;. | 


T Nordon v. Horſley, cited t R. M. 1654. $6. 


in 1 Bur, 331. H. Blac. 76. * Ls Bo 4285 . 
bail 
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bail for his appearance at the return of the 
' writ, he is not liable to an action of eſcape ; 
for he was obliged by the ſtatute to take bail“. 
And even where he ſuffers him to go at large 
without bail, he is not, it ſeems, liable to an 
action, provided he have him at the return of 
the writ”. But if he have him not then, or 
afterwards ſuffer him to go at large, without 


lawful authority, he is, in either caſe, liable 


to an action *. And where an action is brought 
againſt the ſheriff, after he has taken bail, he 
muſt plead the ſtatute; and cannot take ad- 
vantage of it, on demurrer to the declaration, 
or in arreſt of judgment ”, 


Where the defendant is re/cued upon meſne 
proceſs, as he is going to priſon, the ſheriff 
may return the reſcue * ; but not, where the de- 
fendant is reſcued, after he is put in priſon, ex- 
cept by the king's enemies *; Upon the ſheriff's 
return of a re/cue, the plaintiff has a triple re- 
medy againſt the reſcuers, by attachment, ac- 


v Cro. El. 624. 852. Noy, Ventr. 85. 1 Mod. 33, 57. 
39. S. C. 1 Sid. 23. 1 Ventr. 8. C. 2 Saund. 154, 5. 
55. 3 Salk. 314, 15. Gilb. # Cro, Jac. 419. 3 Bulſt. 
e. 198. 1 Rol. Rep. 388, 440. 

. 8. C. 3 Lev. 46. 1 Is 

* Noy, 39. 1 Mod. 228, 435. Gb. C. P. 23. but 
9. 2 Mod. 178. S. C. Gilb. ſee Cro. El. 868. contra. 
C. 2 5. K- $74, £6: » Cro. Jac. 419. 1 Rol. 

Cro. El. 460. Moor, 428. Rep. 441. 1 Str. 435. 5 
S. Co „ 439: - 1+ Bar. 2016- 
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tion on the caſe, or inditment*, The return 
of a reſcue 1s of itlelf a conviction ©; and the 
court will grant an attachment upon it, in the 
firſt inſtance , which ſhould be made return- 
able at a general return, though the original 
proceſs was at a day certain. But, without 
the ſheriff's return, the court will not grant an 
attachment, upon a mere affidavit of the fact*, 
It was formerly the conſtant courſe, upon the 
return of a reſcue, to ſet a certain fine of four 
nobles on each offenders: but of late years, 
the courts have fined according to their diſcre- 
tion, upon conſidering the circumſtances of 
the caſe*. And as the ſheriff's return of a 
reſcue is not traverſable, the court will pro- 


ceed to puniſh the reicuers, without going 


through the ordinary courle of examining them 
upon interrogatories, 


b Com. Dig. tit. Re/cous, f 2 Salk. 586. 6 Mod. 
. 141. 1 Str. 531. 
< Caſ. temp. EHardw. 112. kT. Jon. 1982. Salk, 586, 
4 2 Salk. 586. Say. Rep. R 1 Str. 642. 
121. 4 Bur. 2129, 14 Bur. 2129. 

© x1 Str. 624. 
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N the preſent chapter, I ſhall conſider the 

appearance of the parties, which is either 

in perſon or by attorney ; or, in caſe of infancy, 
by prochein amy or guardian. 


At common law, the plaintiff and defend- 
ant muſt, in general, have appeared in 7er/on; 
and could not have appeared by attorney, with- 
out the king's ſpecial warrant, by writ or let- 
ters patent *. But a corporation aggregate, not 
being capable of a perſonal appearance, could 
only have appeared by attorney, appointed un- 
der their common ſeal*. And now, by the 


ſtatute of Weſtm. 2. c. 10. a general liberty is 


given to the parties, of appearing by attorney ©. 
Yet there are certain perſons, ſuch as ideots, 
feme-coverts, &c. who, for want of legal diſ- 


cretion, are incapable of appointing an attor- 


= Co. Lit. 128. a. 2 Inſt. © Bro. Abr. tit. Corpora. 
249, 378. F. N. B. 25. 1 tion, 28. Co. Lit. 66. b. 
Mod. 244. 2 Mod. 83. * Gund. 
. | Inſt. 376. F. N. B. 55. 
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ney ; and muſt therefore appear in perſon“: 
and any one elſe, if he think proper, may ſtil] 
appear, and PONG or defend his ſuit, in the 
ſame manner *; as is uſually done by a attornies 
and priſoners. 


Attornies were anciently appointed in court, 
when actually preſent *: but they are now 
uſually appointed out of court by warrant, 
which ſhould regularly be in writing; but an 
authority by parol is ſaid to be ſufficient to 
ſupport a judgment *. And even if an attor- 


ney appear without warrant, it is a good ap- 


pearance as to the court; though he is liable 


to an ation *®. Where an attorney once ap- 


pears, or undertakes to be attorney for another, 
he ſhall not be permitted to withdraw him- 
ſelf !; and it is ſaid to be his duty to proceed 
in the ſuit, alchough his client neglect to 
bring him money © 

The warrant of any continues in force 
until the judgment, and for a year and a day 
afterwards, in order to have execution '; unleſs 
it be ſooner countermanded by the act of the 


principal, or determined by the death of the 


Co. Lit. 135. b. 2 Inſt. 88. 6 Mod. 16. But ſee 1 


390. F. N. B. 27. | T. R.-62, 

e Say. Rep. 217. i 1 Sid. 31. 

fi Will. 39. . : ® Sny. Rep. 179» 

E 2 Keb. 199. 1 Lil. P. 2 Inſt. 378. Gilb. Exec. 
R. 134, 137. 92, 3. N. £j. 52. 


1 Keb. 89. 1 Salk. 86, 
attorney. 


Df Appearance, 11 
attorney. Where an attorney, having been 
retained, has undertaken to appear, the defend- 
ant cannot countermand the appearance after 
his retainer *; nor can he change his attorney, 
at any time pending the ſuit, without leave of 
the court, or a judge, and notice to the ad- 
verſe party or his attorney”. If an attorney 
die pending the ſuit, his warrant is deter- 
mined e: but the party who employed him 
muſt have notice of his death; and if he will 


not appoint another attorney, his adverſary 
may proceed in the action. 


At- common law, the warrant of attorney 
might have been filed, and entered of record, 
at any time before judgment“: but there are 
ſeveral acts of parliament *, requiring it to be 
done ſooner, under ſevere penalties. By the 
laſt of theſe acts it is provided, that © the at- 
<« torney for the plaintiff ſhall file his warrant 
cc of attorney, with the proper officer, the ſame 
ce term he declares; and the attorney for the 
te defendant, the ſame term he appears, under 
« the penalties inflicted by former laws. Upon 


a R. M. 1654. $10. 1 441 Ed. III. 1. b. but fee 


Lil. P. R. 134, 143. 1 Will. 39. 
» J. 1 Blac. Rep. 8. 18 Her. VI. e. 9. 32 
Doug. 206. Hen. VIII. c. zo. ſ. 2, 3. 18 
ri ' Eli. e. 1 ß 


Id. 137. 2 Keb. 275. Ann. c. 16. 
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this act of parliament, there is a rule of 
court, © that the defendant's attorney, at the 
ce time of his appearance, ſhall give the plain- 
ce tiff's attorney, the warrant of attorney for the 
« defendant; and at the time of delivering 
ce the copy of the declaration, or taking it out 
ce of the office, when filed, ſhall pay fourpence 
ce for the ſaid warrant: which warrant of at- 
ce torney the plaintiff's attorney ſhall file, with 
ce the officer appointed for filing it, at the ſame 
cc time he files, or ought to file, the warrant of 
ce attorney for the plaintiff, And if the de- 
« fendant's attorney refuſe to pay the ſame, 
ce the plaintiff's attorney may ſign judgment.“ 
Notwithſtanding theſe regulations, however, 
it has been determined, that the warrants of 
attorney may be fled, ſo as to ſupport the 
proceedings, at any time pendente lite, or before 
final judgment; though the attorney may be 
fined, for not filing them in due time . It was 
anciently the courſe of this court, to enter the 
warrants of attorney on a particular rol}, kept 
for that purpoſe : but this courſe was altered 
in the time of Mrigbt, ch. J. who cauſed them 


R. M. 5 Ann. II. 1532. 8. C. Fitzgib. 191. 

t Dyer, 180, 225. Cro. 1 Wilf. 39, 183. Doug. 
Jac. 277. March, 121. 8 110. 
Mod. 77. 1 Str. 526. 2 ® 1 Salk. 88, 
Str. 807, 2 Ld. Raym. 

| | to 
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to be entered on the top of the plea roll , as 
the practice is at this day. The want of a 
warrant of attorney is aided after verdict *, or 
judgment by il dicit *, &c. by the ſtatutes of 
jeofails: and by the ſtatute of 8 Hen. VI. e. 


12. a miſpriſion of the clerk in the warrant 


may be amended, in affirmance of the judg- 


ment !. 


It only remains to be obſerved, with regard 
to the warrant of attorney, that by a late act 
of parliament *, which ſubjects it to a ſtamp 
duty, “ no attorney ſhall ſue out any writ or 
© proceſs, or commence, proſecute, or defend 
« any action, unleſs he ſhall have delivered to 
ce the officer or his deputy, appointed to ſign or 
e iſſue the firſt proceſs for the plaintiff, or to 
<« enter, file, or record the bail or appearance 
ce for the defendant, a memorandum or minute 
ce of his warrant, duly ſtamped; containing the 
ce names of the parties, the court, and the at- 
<« torney, and, where a præcipe is required, (ex- 
ce cept for an original,) the nature and denomi- 
c nation of the proceſs, and the return of it; 
© which memorandum or minute the ſaid officer 
© or his deputy ſhall receive, and forthwith 


v 1Salk.88, R. E. 4 Jac. II. Doug. 109. 


* 18 Eliz. c. 14. * 25 G. III. c. 80. 5 13, 
4 & 5 Ann. c. 16, and ſee &c, 
1 Will. 85. 
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ec enter or file of record, and ſhall ſign thereon 
ce the day of delivering it.” A ſimilar memoran- 
dum or minute 1s required, by the ſame act, pre- 
vious to entering up judgment on a cognovit 
actionem, or warrant of attorney. 


An infant, or perſon under the age of twen- 
ty- one years, muſt ſue by his prochein amy, or 
next friend ?, unleſs where he ſues as co-execu- 
tor with others, in which caſe it is holden, that 
the executors of full age may appoint an at- 
torney for themſelves and the infant, making 
together but one repreſentative *. And hence, 
he cannot be an informer upon a penal ſta- 
tute ©; for by the 18 Eliz. c. 5. © every infor- 
e mer upon a penal ſtatute muſt exhibit his 
« ſuit in proper perſon, and purſue the ſame 
« only by himſelf or his attorney.” An infant 
defendant mult in all caſes appear and defend 
by guardian, even where he is ſued as co-execu- 
tor with others“. And if he appear by at- 
torney, it is error ©; though if an infant plain- 
tiff appear by attorney, it is cured by the ſta- 
tutes of jeofails *. 


TOS At. 135; b. 2 . 9 Co. 
1Inft. 261, 390. F. N. B. 27. 30. b. 1 
b 2 Saund. 212. 3 3. © $3» 4.& 
Say. Rep. 51. 5 Ann. c. 16. 
42 Str. 784. | 
To 
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To conſtitute a prochein amy or guardian, 
the perſon intended, who is uſually ſome near 
relation, ſhould come with the infant, before a 
judge at his chambers ; or elſe a petition ſhould 
be preſented to the judge, on behalf of the 1n- 
fant, ſtating the nature of the action, and, if 
for the defendant, that he is adviſed and be- 
lieves he has a good defence thereto; and 
praying, in reſpect of his infancy, that the per- 
ſon intended may be aſſigned him, as his pro- 
chein amy or guardian, to proſecute or defend 
the action. This petition ſhould be accompa- 
nied with an agreement, ſignifying the aſſent of 
the intended prochein amy or guardian, and an 
affidavit, made by ſome third perſon, that the 
petition and agreement were duly ſigned. On 
one or other of theſe grounds, the judge will 
grant his Fat, upon which a rule or order 
ſhould be drawn up, with the clerk of the rules, 
for the admiſſion of the prochein amy or guar- 
dian : which admiſſion is either pecial, to proſe- 
cute or defend a particular action, or general, to 
proſecute or defend all actions whatſoever 5; 
though it is ſaid, that, by the practice of this 
court, a /pecial admiſſion of a guardian, to ap- 
pear in one cauſe, will ſerve for others “. 


The rule or order for the admiſſion of a pro- 
chein amy, ſhould be obtained before declara- 


© 1 Str, 304. ' h 1 Str. 305. 1 
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tion, and a copy thereof annexed to it; or the 
defendant is not compellable to plead *: and 
the plaintiff's attorney, if required, muſt give 
notice to the defendant's attorney, of the place 
of abode of the prochein amy ©. In like man- 
ner, the rule or order for the admiſſion of a 
guardian ſhould be obtained before plea, and a 
copy of it annexed thereto; for if an infant de- 
fendant appear by attorney, though it be in 
conſequence of common proceſs, with a no- 
tice requiring him to appear in that manner, 
the plaintiff may obtain an order for ſtriking 
out the appearance, and that the defendant ap- 
pear by guardian, within a certain time, being 
uſually four or ſix days; or in default thereof, 
that the plaintiff may be at liberty to name a 
guardian, to appear and defend for him '. And 
a ſimilar order may be obtained, where the de- 
fendant neglects to appear at all *. 


An infant plaintiff is not liable to coſts, but 


1 - 
pf — PERL ” 3 

9" EV . LY "JE" as A _ 1 ” — * = — i > 

n , — — — OY GSW DES. as 
Leon tap wrne— 4 — — — 1 ans ay -, way ET 
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only his guardian ©; and if he refuſe to pay 
them, on demand, he may be proceeded againſt 
by attachment *. Yet, where an infant plain- 
| tiff was taken in execution for coſts, the court 
1 | ' Sty. P. R. 264. 2 EL: -$3. 1 Str, 
Wi * 1 Wilſ. 246. 548, 2Str. 7 08. 
F I Barnes, 413, 418. Barnes, 128. 
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refuſed to diſcharge him on motion v. And it 


has been adjudged, that coſts are payable by 

an infant defendant 1, | 
Heretofore, when a writ iſſued out of this 

court, it was entered upon a roll; fo that 


though the officer had not returned the writ, 


yet the defendant might have appeared at the 
day given by the roll“; and that, either 
to ſave himſelf from corporal pain, by impri- 
ſonment, or to prevent the loſs of iſſues, or to 
ſave his freehold or inheritance *, But at this 
day, the writ is ſeldom entered upon the 
roll, except to avoid the ſtatute of limitations. 


Appearance is the firſt act of the defendant 
in court *, and differs from Sail, which is the 
act of the court itſelf “; as is evident from the 
language of the bail piece. A voluntary appear- 
ance is of no effect, unleſs the plaintiff's attor- 
ney, within fourteen days after ſuch appearance, 
ſue out a writ of latitat, or bill of Mid- 
dleſex, where the defendant abides in that 
county“. | 


In actions by original, the appearance is en- 
tered with the Alacer of the county where the 


P 2 Str. 1217. 
4 Dyer, 104 1 Bulft. B. 1. 

189. 2 Str. 1217. u 1 Salk. 8. 
r 1 Salk. 64. R. T. 4 W. & M. reg. 1. 


* Co. Lit. 135. a. 
| | I 4 | action 


t Com. Dig. Tit. Pleader, 
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action is brought“; and upon a ſummons, at. 
tachment, or diſtringas, it ſhould be entered on 
or before the uarto die poſt of the return of 
the writ . Upon a capias, or other proceſs 
againſt the perſon, it is common or ſpecial? ; and 
anſwers to common or ſpecial bail, which will bg 
treated of in the next chapter, 


v Trye, in pref. Y Tre, 67, 68. ; 
* Ante, 20, 21. 
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AIL, in perſonal actions, originated with 

the capias *; and is common or ſpecial. 
Common bail, though neceſſary to be filed, in 
order to give the court its juriſdictien, are 
merely nominal. Special bail are two or 
more“ real and reſponſible perſons, who under- 
take, generally or in a ſum certain, that if 
the defendant be convicted, he ſhall ſatisfy 
the plaintiff, or render himſelf to the cuſtody of 
the marſhal. 


Before the making of the ſtatute 12 Geo. I. 
c. 29. the defendant being always arreſted, 
upon proceſs againſt his perſon, it was diſcre- 
tionary in the court, to diſcherge him upon 
common, or hold him to ſpecial bail ©, This 
diſcretion was exerciſed by rules, nearly ſimilar 
to thoſe which now conſtitute the law of ar- 
reſt. Anciently, if the cauſe of action were 
under /wenty pounds, the court let the defend- 
ant out of cuſtody upon common bail; but if it 
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were above twenty pounds, they made him find 
fpecial bail“. Afterwards, the ſum was re- 
duced to en pounds *. And now, by the laſt- 
mentioned ſtatute, © no perſon ſhall be holden + 
ce to ſpecial bail, upon any proceſs iſſuing out of 
ce a ſuperior court; nor, by 19G. III. c. 70. upon 
ce any proceſs iſſuing out of an inferior court; 
©« where the cauſe of action ſhall not amount 
* to the ſum of en pounds or ,upwards.” 
Since the making of theſe ſtatutes, ſpecial or 
common bail is no longer diſcretionary in the 
court, but is governed by the arręſt; it being a 
general rule, that wherever the defendant may 
be arreſted, he may be holden to ſpecial bail; 
and # converſo, that wherever the defendant can- 
not be arreſted, common bail is ſufficient. 


Common bail may be filed, ora common ap- 
pearance entered, by the defendant, or his at- 
torney, or by the plaintiff according to the 

ſtatute fo Where the defendant has been ſerved 
with the copy of an attachment of privilege, or of 
a bill of Middleſex, or other proceſs in treſpaſs, 
he ſhould file common bail at the return of it, 
or within eight days after ſuch return *; which 
are 

« Gilb. C. P. 35. ſee Gilb. K. B. 309. 
e Id. 36. 5 s Stat. 5 G. II. c. 27. S 1. 
f 12 G. I. c. 29, and for This is the ſame time as was 


the origin of common bail, allowed to file common bail, 
upon 
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are reckoned excluſively, and Sunday is not ac- 
counted as one of them. It ſhould alſo be filed, 
wherever the defendant, having been arreſted, 


is diſcharged upon common bail; and is parti- 


cularly required in gement, for the caſual 
ejector, and to authorize judgments by war- 
rant of attorney, default, or non ſum informa- 
tus*, Common bail is entered on a piece of 
ſtamped parchment, called a bail-piece, and 
filed with the clerk of the common bails ; who, 
by a late rule, is to mark the bail-pieces 
numerically as they are received. The defendant, 
having been ſerved with the copy of a capias, or 
other proceſs by original, ſhould enter a common 
appearance, with the #/acer, in the ſame number 


of days as he 1s allowed 


upon an arreſt, before the 


ſtatute 12 G. I. c. 29. And 
if the defendant did not file it 
within that time, he was lia- 
ble to the penalty of five 
pounds, to be paid to the 
plaintiff. Stat. 5 W. & M. e. 
21. § 3.9 & 10 W. III. c. 25. 
§ 33. 5 Mod. 392. 1 Cl. Inſt. 
57. The rule for payment of 
this penalty was abſolute in 
the firſt inſtance; the words 
of the ſtatutes being, that the 


to file common bail”; 


* 


court ſhall immediately award 
judgment, whereupon the 
plaintiff may take out exe- 
cution. 2 Str. 737, Gilb. 
K. B. 369. | 

h 1 Bur, 56. 

IR. T.14 Car JE IC 
33 Car. II. 

k R. H. 1 W. & M. R. T's 
4 W. & M. II. 


I Io | 30 G. III. 3 1 


R. 660. | | 
m Stat. 5 G. II. c. 27. 5 1. 
reckon- 
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reckoning them from the eſſoin day, and 
not from the guarto die poſt of the return of 
the proceſs. 


Where an altorney of either bench has ac— 
cepted a warrant, or ſubſcribed a proceſs, de- 
claration, or warrant to appear, the rule is, 
that “ he ſhall be compelled to cauſe an ap- 
© pearance, or liable to an attachment, or put 
ce out of the roll, as the caſe requires; and the 
ce party is not to be received to countermand 
ce ſuch appearance, after his retainer *,” The 
uſual mode of proceeding upon this rule is by 
attachment *; and if an attorney undertake to 
appear, the court will oblige him to do it in a 
proper manner: therefore, if he undertake to 
appear for an infant, he muſt appear by guar- 
dian®, And though he may have been im- 
poſed upon by the ſheriff's officer, yet the court 
will oblige him to fulfil his undertaking “. 


Before the ſtatute 12 G. I. c. 29. common 
bail could only have been filed, or a common 
appearance entered, by the defendant or his 
attorney. But now, by that ſtatute, as altered 
by the 5 G. II. c. 27. If the defendant, hav- 
te ing been ferved with proceſs, ſhall not ap- 
ce pear at the return thereof, or within eight 


n R. M. 1654. § 10. P1 Str. 114, 445. 
* GMod. 42, 86. 4 Id. 693. | 
” ce days 


Pk Bail. 125 
te days after ſuch return, the plaintiff, upon 
cc affidavit of the ſervice of ſuch proceſs, made 
ce before a judge, or commiſſioner of the court 
« for taking affidavits, or before the proper 
*« officer for entering common appearances, 
ce or his deputy, (and which affidavit ſhall be 
ce filed gratis,) may enter a common appear- 
© ance, or file common bail, for the defendant; 
« and proceed thereon, as if ſuch defendant 
© had entered his appearance, or filed com- 
e mon bail.” Upon theſe ſtatutes it has been 
holden, that common bail ſhould be filed, by 
the plaintiff for the defendant, of the term in 
which the writ is returnable * : for if it be filed 


of a ſubſequent term, the cauſe is out of court. 


And for the better diſtinguiſhing by whom 
common bail ſhall have been filed, it is or- 
dered, that © in all caſes where common bail 
ce ſhall be filed by the plaintiff for the defend- 
cc ant, by virtue of the act, theſe words ſhall 
e be written on the bail-piece, viz. filed ac- 
cc cording to the ſtatute, or words to the like 
ce effect '. The plaintiff's attorney may enter a 
common appearance, or file common bail for 
the defendant, according to the ſtatute, with- 
out entering or filing of record the memoran- 


r Caſ. Temp. Hardw, 138. 1027. Caſ. Temp, Hardw, 
2 T. R. 719, 720. 207. 8. C. 
*R. M. 10 G. II. 2 Str. | 
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dum or minute of his warrant, purſuant to the 
25 Geo. III. c. 8059. But the defendant's at- 
torney muſt not plead, or carry on any further 
proceedings in the action, until ſuch memoran- 
dum or minute ſhall have been delivered to the 
proper officer, to be entered or filed of record, 
according to the directions of the act v. 


Where the defendant has been arreſted, and 
diſcharged out of cuſtody, upon giving bail to 
the ſheriff, for his appearance at the return of 
the writ, he ſhould regularly appear, by put- 
ting in and perfecting /pecial bail to the ac- 
tion, or bail above; ſo called, in contradiſtinc- 
tion to the ſheriff's bail, or bail below.. And 
the defendant, in ſuch caſe, cannot diſcharge his 
bail to the ſheriff, by ſurrendering himſelf be- 
fore the return of the writ: for it is a ſettled 
point, that nothing can be a performance of the 
condition of the bail bond, but putting in and 
perfecting bail above”. Special bail may alſo 
be put in by the defendant's attorney, in con- 
ſequence of his undertaking; or by the ſheriff, 
or his bail ”, for their own indemaity. 


If the defendant be arreſted in London or 
Middleſex, ſpecial bail ſhould be put in within 
four days; or, if in any other county, within 


t See the ſtatute, F 22. Dalt. Sher. 356. 
d. § 23. v2 Str. 876. 
v 5 Bur. 2683. and ſee 


ix 
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fix days, excluſive, after the return of the pro- 
ceſs *, or quarto die poſt by original. And if 
either the fourth or ſixth day fall on a Sunday, 
the defendant has all the Monday following to 
put in bail“. 


Before the ſtatute 4 & 5 W. & M. c. 4. § 
1. ſpecial bail could only have been put in be- 
fore a judge in town. But, this practice being 
found productive of great expence and incon- 
venience, it was enacted, by the above ſtatute, 


that * the chief juſtice, and other the juſtices 


ce of the court of king's bench for the time 
cc being, or any two of them, whereof the 
ce chief juſtice for the time being to be one, 
ce ſhall or may, by one or more commiſſion or 
« commiſſions, under the ſeal of the ſaid court, 
c from time to time, as need ſhall require, em- 
© power ſuch and fo many perfons, other than 
c common attornies and ſolicitors, as they 
ce ſhall think fit and neceſſary, in all and every 
tc the ſeveral ſhires and counties within the 
« kingdom of England, dominion of Wales, 
« and town of Berwick upon Tweed, to take 
© and receive all and every ſuch recognizance 
ce orrecognizances of bail or bails, as any perſon 
< or perſons ſhall be willing or deſirous to ac- 


* R. M. 8. Ann. I. 2 Str. 914. 
„„ „% 2 - Sit. - 703: 


© knowledge 


r 


— 


— + SEE ABS —ů — ãuIꝓ..K—-—%„ͤ%öo 


a n Dr” ES 
——_—— ; 8 


— * 2 - 3 4 = ON _—— 5 2 * : . * I — 2 — e S *. ns « -— Thr * £ — 3 S * 1 
—F 8 288 3 2 . * —— x 2 b * 1 1 A ler 8 48 — 7 
a 8 3 I I. 3 2 r SO” . cad = = 22 6 
"a. = _-TE< $ — — — e 5 > ATE PEI 4+. Se 4448-1 * — — TAY be vt — - - - you” L 
DL - Sx — 3 2 1 wn e Sv POO — Tra had . 3 — 9 RY * 4 2 1 Tag, oh 
0 — * e. 2 4 . — 7 - E * 3 * r „. FREE = £3 " - IIs 4 


KKK 


e 


— 


Mb x 


—_ <P. 
* N 


— E 


wt >. 2 = 
go te 


"i 
hp 1 
- 
4 1 
: Z 
$ 
3a 
y 
4 
0 
1 
7 
n 
Ls 
IM , 
1 
7 4 


+. 2 oe 


A 


tc knowledge or make before any of the per- 
t& ſons ſo empowered, in any action or ſuit de- 
ie pending in the ſaid court, in ſuch manner 
ce and form, and by ſuch recognizance or 
ce bail- piece, as the juſtices of the ſaid court 
« have uſed to take the ſame: which ſaid re- 


* cognizance or recognizances of bail or bail- 
FOB! 


ce piece, ſo taken as aforeſaid, ſhall be tranſ- 
© mitted to ſome or one of the juſtices of the 
« ſaid court, where ſuch action or ſuit ſhall be 
« depending; who, upon affidavit made of the 
© due taking of the recognizance of ſuch bail 
ce or bail-piece, by ſome credible perſon pre- 
cc ſent at the taking thereof, ſhall receive the 
© ſame, upon payment of the uſual fees: 
ce which recognizance of bail or bail-piece, ſo 
cc taken and tranſmitted, ſhall be of the like 
te effect, as if the ſame were taken de bene ee, 
<« before any of the ſaid juſtices.” 

By the ſame ſtatute, & 2. © the juſtices of the 
“ ſaid court {hall make ſuch rules and orders, 
te for the juſtifying of ſuch bails, and making 


cc of the ſame abſolute, as to them ſhall ſeem 


te meet; ſo as the cognizor or cognizors of 
« ſuch bail or bails be not compelled to ap- 
te pear in perſon in the ſaid court, to juſtify 
« him or themſelves; but the fame may and 


© 15 hereby directed to be determined by affi- 
| cc davit 
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te davit or affidavits, duly taken before the 
ce ſaid commiſſioners, who are thereby em- 


ce powered and required to take the ſame, and 


ce alſo to examine the ſureties upon oath, 
cc touching the value of their reſpective eſtates; 
ce unleſs the cognizor or cognizors of ſuch bail 
ce do live within the cities of London and 
«« Weſtminſter, or within ten miles thereof.“ 

And by the laſt ſection, any judge of aſſize, 
* in his circuit, ſhall and may take and receive 
ce all and every ſuch recognizance and recogni- 
ce Zances of bail or bails, as any perſon ſhall be 
ce willing and deſirous to make and acknow- 
« ledge before him; which being tranſmit- 
ce ted in like manner, ſhall, without oath, be 
« received in manner as aforeſaid, upon pay- 
< ment of the uſual fees.” 


Since the making of the above ſtatute, ſpe- 
cial bail may be put in, before a judge in 
town, a commiſſioner in the country, or judge 
of aſſize in his circuit. Before a judge in 
town, they are put in at his chambers; and in 
actions by B!'ill, their recognizance is taken 
on a B!ail-piece, made out by the defendant's at- 


torney ; ſtating the term, county, and names of . 


the parties, together with the names and 
additions of the bail, and the ſum ſworn to. 
The recognizance of bail by 3, is gene- 
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ral *, that if the defendant be condemned in the ac« 
tion, he ſhall ſatisfy the coſts and condemnation, or 
render himſelf to the cuſtody of the marſhal ; or 
that they will pay the cofts and condemnation for 
him. And the bail- piece is left at the judge's 
chambers, until the bail be perfected. 


The ancient courſe of the court was, that if 
a man became bail for another upon a latitat, 
&c. in any ſum of money, however trifling, he 
was bail for him, in all actions brought by the 
ſame plaintiff, during the ſame term, were the 
ſums ever ſo great. To rectify this extraor- 
dinary practice, a rule was made, that if the 
Plaintiff ſhould declare againſt the defendant, 
upon any bail by him put in, for a greater 
ſum than was expreſſed in the proceſs, upon 
which the defendant was arreſted, then the 
bail ſo put in ſhould not be chargeable in 
that action b. Still, however, the bail were li- 
able to all actions, wherein the plaintiff declared 
for, and recovered a leſer ſum, than was ex- 
preſſed in the proceſs ©; and where he declared 
for, and recovered a greater ſum, the bail were 


* Bull. 232. Cro. Jag. 163. 1 Mod. 16. 
eie. Car. 1. Ti 2+ Car. II. 6 
2 Salk. 564, Mod. 267. 

pic. 449. 2 Si. Keb, 16. 


ct,ßttally 
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totally diſcharged ©. At length it was reſolved, 
that as, on the one hand, there was no colour to 
ſubje& the bail to more than they were bound 
in, let the plaintiff's demand be ever ſo much 
more ; ſo, on the other hand, there was no rea- 
ſon why the plaintiff ſhould ſuffer by his mo- 
deration in taking bail: but the recognizance 
ſhould be conſidered as an agreement, to pay 
to the extent of the ſum ſworn to, or render the 
defendant *. And, accordingly, it is now ſet- 
tled, that“ where the plaintiff declares for or 
& recovers a greater ſum than is expreſſed in 
ce the proceſs, upon which he declares, the 
de bail ſhall not be diſcharged; but be liable 
ce for ſo much as is ſworn to, and indorſed on 
« the proceſs, or for any /efſer ſum, which the 

ce plaintiff in ſuch action ſhall recover ;“ toge- 
ther with the colts of the original action *. 


In actions by original, ſpecial bail are put in 
with the Flacer, before a judge in town; 
the defendant's attorney having previoully 
made out, and delivered to him, a note in writ- 
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46 Mod. 266. 1 Salk. in the caſe of Peterken v. 
$0 7 | Sampſon, and another, M. 25 

© 2 Str. 922. G. III. it was determined by 

f R. E. 5 G. II. reg. 2. the court, that the bail are li- 
Lofft, 545. Doug. 316. able to pay them, as well as 

s The rule of E. 5 G. II. the ſum ſworn to. 


is lent as to the coſts. But 
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ing, anſwering to the bazl-prece by Billb. The re- 
cognizance of bail -by original 1s taken in a 
penalty or ſum certain, being double the amount 
of the ſum ſworn to *, But the plaintiff is not 
entitled to levy equitable coſts, out of the 
penalty of the recognizance k. | 

Before a commiſſioner in the country, the re- 
cognizance of bail, whether by Si or origi- 
nal, is taken on a bail- piece“, in the ſame 
manner as in town, where the action is by #2; 
and an affidavit of the due taking thereof 
ſhould be made, either before the judge to 
whom the bail- piece is tranſmitted, or before a 
commiſſioner for taking affidavits", In ge- 
neral, it is made before a commiſſioner, and 
annexed to the bail-piece ®. But no ſuch. 
affidavit is neceſſary upon the tranſmiſſion, 
where the bail. is taken by a judge of aſſize 
in his circuit. The rule of court requires 
the bail-piece to be tranſmitted to the chief 
juſtice, or other judge of the court, in eight 
days, if taken within forty miles of London or 
Weſtminſter, or, if taken above forty miles 
from London or Weſtminſter, in teen days, 


n Trye, 67, 68. | R. T. 8 W. III. reg. 3. 
"1d. 121, 122. S 1. 
* 2 Str. 826. 1 Barnar- * 

diſt, K. B. 125. 8. C. n Id. a). 


after 


after the taking thereof; unleſs all the judges 
are on their circuits, and then as ſoon as any 
one of them is returnedꝰ . But it is ſaid, that 
notwithſtanding this rule, the bail- piece muſt 
actually be filed with one of the judges on the 


ſixth day after the return of the writ, or the 
bail bond may be aſſigned . And where the 


action is by original, 


the bail-piece being 


tranſmitted and allowed by the judge, ſhould 
be filed with the Z/acer of the county where 


the action is laid . 


Special bail are abſolute, or de bene effe”. 
They cannot be taken a#/o/urely, without the 
the conſent of the plaintiff, or his attorney *; 
and when they are taken de bene eſſe, the de- 
fendant's attorney ſhould give notice thereof 
in writing, without delay, to the plaintiff's at- 


PR, T. 8 W. III. reg. 3.43. 

P Impey, 123. 

114. 438. 1 Cromp. 54. 

r The origin of bail 4 
bene eſſe is thus related by 
Glyn, Ch. J. „A biſhop,” 
ſays he, having arreſted a 
«© man for a large debt, he 
5 tendered bail to juſtice Ri- 
* chard/on, who took it in his 


© chamber; and the bail be- 


ing inſufficient, the biſhop 


ce repreſented the matter to 
cc parliament, and prayed 
their remedy for it: upon 
© which it was enacted, that 
no bail, taken before a 
judge in his chamber, 
„ ſhould bind the plaintiff 
cc without his aſſent thereto, 
Cor the confirmation of ſuch 
& bail, taken by all the 
*& court,” 2 Sid. 91. 


R. M. 1654. 1. 7, 8. 


. torney. 


5 * * 2 . 5 2 
. =P: - 
— — — . —— — foe — 
— — — Ä 
* 


— WS 


„ 0 


— EPS 
aA * „ 


—— 


— — 
* 


W 
>; — - 6 NG ern 
Jt abs 


OY . = EEK 
4 3 "XY 
* 8 8 


ee 
2 "= 2 


en 


r ON 
an i” Oe? IIS ES 
— — ord a 


o 
: we 


— 8 7 3 
= f 2 - 


SE ISR 


i SK 
X So 
— 


\ 
A ** ET, * 

> * „ 25 7 
a -V K 
r Iad. EL noon ne ano ens rat 


> 
as 
= 2 
. —— V— 
4 < a+ 4c Va 


* 


4 | 5 


.. ym rg, 
n 5 — IE ITS I — 
=S £ - — TY ___ 


—— Roam ee 
| ; 
22 


2 
— 


R 20 tr 
RO ITT ot — 


Due 2M 


D — I - 
Qs ea” ers" 
— 


SS 
1 
—— 
AC; 
& ———— 
- 


— —— . — — — — 


Door — — 2 


n 
— ——— hn 


— je. ts —_— — 2 — — — NS... —— — 1 — 
£ Weg we * — » X43 64. - L — 


S — P " 
+ 


ts Df Vail. 


torney *. The nstice of bail is either that 
they are put in, or, if taken before a com- 
miſſioner, that the bail-piece is fled, with an 
affidavit of the due taking thereof, at a judge's 
chambers". The notice, in either caſe, ſhould 
be properly entitled“; and, where it is of bail 


put in, ſhould ſer forth, with truth and certainty, 


their names“, degrees* or myſteries?, and places 
of abode, in order that the plaintiff may 
have an opportunity of inquiring after them. 
And the pariſh = or toben, wherein they hve, 
without the free, or other certain place of 
their reſidence, is too vague a deſcription. 
If the bail above are the ſame perſons as were 
bail to the ſheriff, it is uſually ſo expreſſed in 
the notice ©, | 

The plaintiff or his attorney, upon being 
ſerved with this notice, either accepts of, or ex- 
cepts to, the bail, If he accept of them, the 
defendant's attorney ſhould cauſe the bail- piece 
to be filed, within twenty days after ſuch ac- 
ceptance ©: But if he be not ſatisfied with the 
bail, he may except to them, and thereby com- 
pel a juſtification, If the bail to the ſheriff be- 


t R. M. 16 Car, II. 2 6 Mod. 24. 

u Impey, 124. 2 Lofft, 72, 194. 
Lofft, 237. b Per cur. M. 25 G. III. 
* [d. 187. | c Impey, 118. 

* 1d. 281. R. T. 13 Car, I. 
F206 187 | 


come 


Ok Bail. 
come bail above, the plaintiff is not at liberty 
to except to them, after he has taken an afs 
ſignment of the bail bondꝰ: for by ſo doing, he 
has admitted them to be ſufficient. And the de- 
livery of a declaration ia chief before ſpecial bail 
put in, is holden to be a walverof the bail; and 
before juſtification, it is an acceptance of them“. 


135 


The plaintiff, however, may declare de bene eſſe, 


or conditionally, provided good bail be pur in, 
or the bail already put in do juſtify *, Though 
the demand or acceptance of a plea will, even 
then, be deemed a waiver of the bail, or juſti- 


fication k. 


The exception to bail ſhould be entered, 
in the bail-book at the judge's chambers 


by Billi, or in the filacer's book by origi- 


nal *, within twenty days after notice of bail 


put in or filed, and not afterwards”. 


be not entered within that time, then, “ upon 
ce affidavit in writing of ſuch notice, on the 
ce back of the bail-piece, for which affida- 
© vit no fee ſhall be taken, the bail ſhall be 


© 1 Salk. 97. 7 Mod. 62, 


117. 6. Mod. 122. R. M. 


3 Ann. Reg. 1 Cc.) R. E. 5 
G. II. Reg. 1. Ca. Poſt, 15 3. 

f R. M. 8 Ann. Reg. 1. 
(c.) R. E. 5 G. II. Reg. 1. 
(a.) 


(<4 


ER, M. 8 Ann. Reg. 1. 


n Barnes, 92. 
i R. M. 8 Ann. Reg. 2. 


(a). 


* N. E. 2 GH, 


1 R. M. 16 Car. II. R. 
T. 8 W. III. Rep. 3. 5. 


1 Salk. 98. 6 Mod. 24. 


m R. M. 8 Ann. Reg. 2. 
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ce filed, by the defendant's attorney, within 
« four days next after the end of the twenty 
cc days.“ The exception being entered, notice 
thereof ſnould be given in Ween without de- 
lay, to the defendant's attorney *: and © if the 
« notice be given in term time, the defendant 


c ſhall procure his bail to juſtify in four days 


& excluſive after ſuch notice; or ſhall add 
cc other bail, who ſhall juſtify within the ſaid 
&« four days; but if ſuch exception be enter- 
ce ed in vacation, and notice thereof given in 
& like manner, the bail put in, or other addi- 
ce tional bail, ſhall juſtify upon on firſt day of 
the ſubſequent term.“ 

Where the bail already put in do not 


mean to juſtify, others ſhould be added, 


before a judge, on the bail piece by ill, or 
in the filacer's book by original, within the 
time allowed for their juſtification : and if 
there be not time enough, the defendant's 
attorney may take out a ſummons, and ob- 
tain an order for further time *. When 
other bail are added, the court will order 
the names of thoſe who were excepted to, and 
did not juſtify, to be ſtruck out of the bail- 


? R. M. 16 Car, II. PR. B. U. Rep, 1. 
o R. M. 8 Ann. Reg. 2. 2 Impey, 119, 120. 
N. E. 2 G. I. R. KE. 1 Cromp. 64, 65, 88, 
5 G. II. Reg. 1, | &c, 


piece, 
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piece *, But until this be done, they are liable 
to be proceeded againſt*. And if it be not 
done, until after proceedings have been had 
againſt them, they mult pay the coſts of ſuch 
proceedings. 

The juſtification of bail is either in perſon 
or by affidavit, Where the bail are put in be- 
fore a judge in town, whether by bill or ori- 
ginal, they muſt perſonally appear in court, 
which for this purpoſe is holden at ſerjeant's 
inn-hall; or, by conſent”, before a judge at 
his chambers; and, in order to juſtify them- 
ſelves, muſt ſwear that they are houſekeepers, 
and reſpectively worth double the ſum ſworn 
to, after all their debts are paid, or excluſive 
of all debts or demands, due from them to 
any perſon or perſons whatſoever “. Bail 
put in before a commiſſioner muſt juſtify them- 
ſelves in the ſame manner, where they live in 
London or Weſtminſter, or within ten miles 
thereof ®. But where they live at a greater 
diſtance, they may be juſtified, without their 


* Say, Rep. 58. 1 Wil. R. T. 8 W. III. Reg. 3. 


337 S. C. $ . Fel. R. E Go Ih 
© Say. Rep. 308, 9. Reg. 1. (6). 


u 1 Blac. Rep. 462 x Stat. 4 & & W. & M. 
P* 4 + 4&5 


Bur. 2107, . „ $8 
6 Mod. 24 R. E. 5 G. : 
H. 1. 63). 
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perſonal attendance, by afidavi?, duly taken 
before the commiſſioner, of their being houſe- 
keepers, &c.? This affidavit is uſually an- 
nexed to the bail-piece, and a copy of it deli- 
vered to the plaintiff's attorney, at the time 
of giving him notice of the bail-piece being 
filed ; after which, if an exception be enter- 
ed, which ſeldom happens, the affidavit muſt 
be produced, and read in court, as a juſtifica- 
tion, upon notice given thereof, and an affida- 
vit of the ſervice of ſuch notice *. | 


The notice of juſtification ſhould ſet forth, 
that the bail already put in will, on a certain 


day, juſtify themſelves in open court, or that 


others will be added, and juſtify themſelves, 
as good bail for the defendant*, And if the 
bail were put in before a commiſſioner, the 
notice ſhould expreſs that they will juſtify 


| themſelves by affidavit*. Notice of juſtifica- 


tion by three bail has been holden good ©; 
but notice that A. B. and C. or Zwo of them 
will juſtify, is irregular © Where the bail al- 
ready put in intend to juſtify, one day's pre- 


vious notice of juſtification, or notice for the 


. $ V. II. * 1d. 119, &c. 
. fo. R. E. 5 G. Td. 125. 
II. Reg. 1. (6). © Lofft, 26. 

= Impey, 124, 5: | 


next 
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next day, is deemed ſufficient; unleſs Sun- 
day intervene, and then notice muſt be given 
on Saturday for Monday. But where other bail 
are added to thoſe already put in, there muſt 
be Zo days previous notice of juſtification, 
one incluſive and the other excluſive, as Mon- 
day for Wedneſday, &c.* And Sunday is not 
reckoned as a day for this purpoſe : therefore 
notice of added bail on Saturday for Monday is 
not ſufficient f, | 

When the bail are to be juſtified in court, 
an affidavit muſt be made of the ſervice of no- 
tice of juſtification ; and delivered to coun- 
ſel, with inſtructions for him to move to juſtify 
them s. If they are not preſent at the ſitting 
of the court, they muſt wait till it is rifing® : 
and the judge's clerk attending with the Sail- 
piece, or the flacer with his bail- book, they 
are allowed to juſtify, as a matter of courſe ; 
unleſs they are oppoſed by counſel, vivd voce, 
or, if taken before a commiſſioner, upon croſs 
affidavits. | 

The following are among the various grounds 
of oppoſing bail: , that there is ſome de- 


4 Impey, 119. M. 26 G. III. Impey, 125, 
© [d. ibid. Per cur. M. 21 6. | : 

Go HE, : s Impey, 121. 
f Caſe of Owertor's bail, h Lofft, 88. 
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fect in the form, or irregularity in the ſervice, of 
the notice of bail or juſtification*. Secondly, That 
they have aſſumed names that are either ſeigned, 


or belong to other perſons. If they aſſume feigned 


names, the court will order them, and the attor- 
ney, to be ſet on the pillory*. And © if any per- 
« ſon ſhall acknowledge, or procure to be ac- 

e knowledged, any recognizance or bail, in the 
“ name of another perſon, not privy or con- 


A 


cee ſeating to the ſame'; or, before a com- 


« miſſioner, ſhall repreſent or perſonate an- 
ce other perſon, whereby he may be liable to 
cc the payment of any debt or damages *; he 
ce ſhall, on conviction, ſuffer death as a felon, 
c without benefit of clergy.” But the court 
will not vacate the proceedings againſt the 
party perſonated, until the offender be con- 
victed ©; nor can a conviction take place, un- 
til the bail-piece be filed'. A third ground 
of oppoſing bail is, that they are not hou/e- 
keepers: If they be, the rent of their houſes 
is immaterial, though under ten pounds“; nor is 
it neceſſary that they ſhould have been aſſeſſed 
to the poor's rate . Feurthly, they may be 


i Ante, 134, 138. a T. Jon. 64. 1 Ventr, 
* 1 Str. 384. 301. 3 Keb. 694. 1 Id, 
1 Stat. 21, Jac. I. c. 26. Raym. 445. 

$ 2. o 2 Sid. go. 
= Stat. 4&5 W. & M. * Lofft, 148. 

C. 4. 8 4. q 1d. 328, 


oppoſed 
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oppoſed on the ground of their not being 
worth double the ſum ſworn to, after payment 
of all their debts. Under this head may be 
ranked bankrupts, who have not obtained their 
certificates; or ſuch as have been twice 
bankrupts, and not paid fifteen ſhillings in 
the pound. And bail have been rejected, 
who did not know the defendant*, or had 
been bail before, but did not know in how 
many actions, or for what ſums*. But it 
ſeems, that the circumſtance of not know- 
ing the defendant, being only a mark of ſuſpi- 
cion, may be explained away. If chey forſwear 
themſelves, they are liable to the puniſhment 
of wilful and corrupt perjury *®. Fifthly, Fo- 
reigners are not admitted to be bail, merely in 
reſpect of property abread, which is not liable 
to the proceſs of this court”. Though it has 
been ſaid, that merely having no property in 
England is not of itſelf a ſufficient objection, 
without other auxiliary circumſtances “. SH, 
it is a general rule, that * no attorney of this 
c or any other court ſhall be bail, in any ac- 
ce tion or ſuit depending in this court *,” 


r Mountain v. Wilkins, M. y 4 Bur. 2526, 7. Loft, 
21 G. Hl. 34, 147. 

e. M. 26 G. . 1 Blac. Rep. 444. and 

t Lofft, 72, 194. ſee 2 Blac. Rep. 1323, 4. 
Ero. Car. 146. * R. M. 1654. § 1. R. M. 


14 G. II. Reg. 1, 
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This rule, which was calculated for the benefit 
of attornies, has been extended to their clerks 7, 
And it is alſo a rule, founded on principles of 
prudent jealouſy, that no ſheriff's officer, 
« bailiff, or other perſon concerned in the exe- 
© cution of proceſs, be permitted to be bail, 
© in any action or ſuit depending in this 
© court *,” This latter rule has been applied 
to the — of the Pane compter *, and mar- 
ſhalſea court officers*, But if a perſon who, 
by the rules of the court, is not permitted to 
become bail, be put into the bail-piece, and 
not excepted to, the plaintiff cannot take an 
aſſignment of the bail bond, and proceed 
upon it, as if no bail had been put in ©. Laſtly, 
the court will not permit a juſtification of bail, 
after the expiration of the rule to * in the 
body ©. 

Where the bail do not attend, or are not 
permitted to juſtify, on account of a de- 
fect in the notice of bail or juſtification, the 
court will, in general, allow them further time 


Y Cowp. 828. Doug. 450, © Thomſon v. Roubell, E. 
S. C. : 22 G. III. cited in Doug. 550. 
z R. M. 14 G. II. Reg. 2. 4 Lofft, 438. Highway 
2 Str. 890. 1 Barnardiſt. K. and Tyers, M. 20 G. III. 
B. 417. Loſſt, 153. 2 Blac. Caſe of Overton's bail, M. 26 
Rep. 799 G. III. Impey, 125, 6. K. B. 
2 Doug. 450. Thorold v. Fidler, E. 28 G. 


b Per cur. T. 18 G. III. III. C. B. /emb. contra. 
to 
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to juſtify *. But where they are rejected, on 
account of ſome perſonal inſufficiency, the 
court will ſeldom allow further time to add and 
juſtify others . And if the bail do not juſtify 
at the time appointed, and no further time is 
given, they are out of court *. 


When the bail are allowed, a rule or order 
of allowance ſhould be drawn up, with the 
clerk of the rules, and a copy of it ſerved 
on the plaintiff's. attorney : after which, the 
bail-piece ſhould be obtained from the judge's 
chambers, and filed with the maſter. In filing 
the bail, it ſhould be obſerved, that every 
bail taken on or before the continuance day, 
is a bail, and to be filed of the preceding term ; 
and every bail taken after the continuance day 
is a bail, and to be filed of the /ub/eguentr 
term“: but where new bail are added to other 
bail taken on or before the continuance day, 
the new bail ſhall be taken and filed as of that 
term, in which the firſt bail was put in!. 


Such are the means of putting in and per— 
fecting bail above, where the defendant is 47 
large, in order to prevent an aſſignment of the 


© Loftt, 72, 187. Per cur. b. And as to the continuance 
HI. day, ſee R. FE. 111i 
cur. T. 24 G. Hl. «r 

E 1 Cromp. 66.7 Mod. 50. 1 R. E. 5 G. II. Reg. 1. 

* R. E. 5 G. II. Reg. 1. b. 1 Salk, 100. /emb. contra. 
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bail- bond, or proceedings againſt the ſheriff. 


Bail above may alſo be put in and perfected, at 


any time pending the action, where the defend- 
ant is in caſtody of the ſheriff or marſhal. But 
the bail in ſuch caſe muſt juſtify themſelves in 
open court, if the plaintiff require it, before 
the defendant is entitled to his diſcharge *. So 
that, if they be put in at the beginning of a 
long vacation, and the plaintiff except to them, 
and will not conſent to a juſtification at cham- 
bers, the defendant muſt lie in priſon till the 
next term. A practice that ſeems to ſtand in 
need of ſome regulation! 


Before we diſmiſs the ſubject of bail, it will 
be proper to notice, when, and in what manner, 
they may be diſcharged, BY the render of their 
principal, &c. 


Prior to the return of the writ in the original 
action, the defendant, not being delivered by 
the court into the cuſtody of his bail, cannot 
render himſelf, or be rendered, in their diſ- 
charge. But /#Z/zquent to the return of it, he 
may render himſelf, or be rendered, in their 
diſcharge, either before or after judgment *, at 
any time before the riſing of the court, on the 
return day of the iecond /cire facias, or of the 


« 8. M. 1654.47. —- n 1 Str. 198. 
3 firſt, 


Barnes, 88, 9. 
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firſt; where a /cire fect is returned, by Bill; or 
by original, at any time before the riſing of the 
court, on the appearance day, or quarto die poſt 
of the return of the ſecond /cire facias , or of 
the firſt, where a /cire feci is returned ?, and 
not after 2. And there is no occaſion for the 
bail to juſtify, in order to render, even after 
they are excepted to; unlefs the ſheriff has 
been ruled to bring in the body". It was an- 
ciently the courſe of the court, not to allow a 
render, after the return of oz eſt inventus to 2 
capias ad ſatisfaciendum *, But a great miſ- 
chief reſulted from this practice ; tor the plain= & 
tiff would ſue out a capzas, returnable the next 
day, ſo that the bail had little or no time to 
bring in the body: to remedy which, the 
judges indulged the bail fo far as to permit 
them to. render the body, upon the return of 
the firſt /cire facias, if the capias were returna- 
ble de die in diem; but if it were returnable 
the next term, the bail were ſtricely holden to 
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render the principal, by the return of it-, 
Popham, ch. J. extended this indulgence ſtill 
farther; and permitted the batl to render, any 
time before the return of the ſecond ſcire facias, 
or upon the return, /edente curid ”, This prac- 
tice, however, appears to have been difallowed 
by lord Coke x. But it was ſoon after revived 
by Crete, ch. J.) and is now fully eſtabliſhed, 


If the plaintiff proceed by action of debt on 
the recognizance, the render may be made by 
the ſpace of eigbt intire days, in full term, next 
after the return of the /atitat, or other proceſs 
againſt the bail *®. And where an action was 
commenced, and afterwards diſcontinued, and 
then the bail rendered the principal, before the 
bringing of a new action, the court held the 
render to be good, it being before the return 
of the proceſs in this ſuit; and that it was the 
fault of theplaintiff, not to begin right at firſt *, 

Before the return of the capias ad ſatisfacien- 
dum, the render is a matter of right, and may 
be pleaded *. Bur afterwards it is allowed, by 
the grace and favour of the court ©, and not cx 


xe Cro. El. 738. Aan. reg. 1. 
V Cro. Jac. 109. 1 Salk. 101. 1 Ld. Ray mi. 
* Moor, 850. 3 Bulſt. 721. 6 Mod. 132. 
182. 8. C. is 
W. Jon. 139. Sty. Rep. 1 Ld. Raym. 156, 7. 
324. 8 Mod. 32, R. T. 1 Ann. reg. 2. (a. 


Aebito 
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Gebito juſtitie ; for the condition of the recog- 
nizance is broken, upon the return of no eff 
inventus to the capias. And therefore a ſubſe- 
quent render cannot be pleaded ; though, if 
made in time, the bail may be relieved by mo- 
tion. If the bail, at any time afrer the return 
of the capias, render the principal at a judge's 
chambers; and he is committed to the tipſtaff, 
from whom he eſcapes or is reſcued, that will 
not be a good render ©; for the court will not 
ſuffer the plaintiff to be prejudiced, by their in- 
dulgence to the bail. 

Where the defendant is at large, he may 
come and render himſelf, or be cabins and 
rendered by his bail, either in churt, if ſitting, or 
before a judge at his chambers; and the court 
or judge will make an entry, or minute of the 
render® and commitment, and cauſe the defend- 
ant to be ſent therewith, in cuſtody of a tipſtaff, 
to the king's bench priſon. But where the 
defendant 1s already a priſoner, he 'muſt be 
brought up by writ of habeas corpus cum cauſe, 
which may be made returnable 7mmediate *, 
and upon this writ, the court will either re- 


d Keeley and Medley, M. f 6 Mod. 231. 
24 G. III. Barnes, 106, 7: 8 R. T. 3 Ann. 
© 6 Mod. 238. R. T. 1 Ann. h 3 Bur. 875. 

reg. 2. (aq. 
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mand the defendant to his former cuſtody, or 
commit him, as a priſoner of the court, to the 
cuſtody of the marſhal. Under every com- 
mitment, ſhould be entered the ſtate of the 
cauſe, at the time of the render: if before de- 
claration, He ſum ſworn to on the arreſt; but if 


after declaration, theſe words ſhould be added, 


declaration filed or delivered, iſſue, or interlocu- 
tory judgment ſigned, as the caſe is. If after 
final judgment in debt, the debt and damages; 
in other caſes, the quantum of the damages *. 


Where the defendant is in cuſtody on a cri- 
minal account, the court will remand him to 
his former cuſtody. And where an impreſſed 
man, not being liable to be taken out of the 
king's ſervice, by any proceſs, other than for 
ſome criminal matter, was brought up by the 
keeper of the Savoy, to be ſurrendered in diſ- 
charge of his bail, the court firſt committed 
him to the cuſtody of the marſhal, and then or- 
dered him to be delivered inter to the keep— 
er of the Savoy; which was done, and an exone- 
retur entered on the bail-piece ', In gene- 
ral, however, the court will commit the de- 
fendant, as their priſoner, to the cuſtody of the 
marſhal; and thar, though he were previouſly 


N. E. 8 G. III. 7 Bur. 2034. 
"20. 1217. But fee 4  * 1 Bu 339- | 
charged 
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charged in another cuſtody, upon an extent or 
information, or for a contempt in not paying 
the king's debt; ſo as the civil action appears 
to have been commenced before the other pro- 


ceedings, and the court are ſatisfied that it is 


for a juſt debt, and the application really made 
by the bail: for by the 25 Ed. III. c. 13. the 
c king's debtors ſhall not be protected from the 
te proceedings of their other creditors againſt 
« them”.” The attorney general, however, may 
have a habeas corpus to remand them. 

If the defendant had become bankrypt, and ob- 
tained his certificate, before the bail were fixed, 
the method formerly was, for the bail to ſurren- 


der him; and then for the defendant to ap- 


ply to be diſcharged, upon an affidavit, ſtat- 
ing his having become bankrupt, ſince the 
cauſe of action aroſe, and obtained a certificate 
of his conformity to the commiſſion ®. But 
of late, where a bankrupt 1s clearly entitled to 
his diſcharge, the court, to avoid circuity, have 
ordered an exoneretur to be entered on the bail- 
piece, without the form of a regular ſurrender 
by his bail r. 


/ 


The defendant being rendered, notice thereof 


ſhould be given, without delay, to the plain- 


* 2 Salk. 353. Sir. n 1 Will. 248. 
641.. 1 Will, 248, 1 Bur. 9 Cowp. 824, 
339. | P Id. ibid. 
L 3 tiff's 
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tiff's attorney, and an afidavit made. of the 
ſervice of ſuch notice 1; to the end that the 


plaintiff, if he think proper, may charge the de- 


fendant in execution, or at leaſt that he may 
not be at any further trouble or expence, in 
proceeding againſt the bail. If the plaintiff 
therefore, through want of notice, continue to 
proceed apaiaſt the bail, though this will not vi- 
tiate the render, yet they ſhall not be relieved, 
until they have paid the charges. But the 
notice nced not be given before the riſing of 
the court, on the day of the render“. 


The next ſtep to be taken, in order to dif- 
charge the bail, is to enter an exoneretur on 
the bail-piece *; to effect which, the bail- piece 
ſhould be obtained from the judge's chambers, 
and a certificate * from the priſon, that the 
defendant is in cuſtody : theſe being carried to 
the maſter, he will enter an exoneretur on the 
bail-piece, which ſhould then be filed; for if 
the bail-piece be filed, without an exoneretur, 
the bail remain liable, though the defendant 
be actually in priſon *, Yet, where the bail= . 


IR. T. 1 Ann. reg. 2. 6 t Impey, 410. 
Mod. 238. 8 Mod. 281. NR. . 3 Ann. fa. 
4 Bac. Abr. 420, 421. Ann. reg. 2. 
Id. ibid, Ca.) 1 Salk. 98. 8 Mod. 
* Per. Cur, H. 26 G. III. 282. | 
| CE i, | piece 


piece has been previouſly delivered out to be ; 
filed, to the plaintiff's attorney, who neglects 1 
to file it, he cannot proceed againſt the bail, | 
for want of an exoneretur And where the 
render is in other reſpects regular, the court 
will order an exoneretur to be entered on the 
bail- piece, upon paying the coſts that have 
accrued, ſubſequent to the render *, | 
The only remaining circumſtance neceſſary io 
for diſcharging the bail, is to make an entry of i 4 
the render in the marſhal's book, kept in the _ 64 


king's bench office ; 


until ſuch entry be made, the defendant is not : 
in cuſtody, ſo as to charge the marſhal, in an | #8 


action of eſcape *. 


If the plaintiff declare againſt the defendant, 
for a different caule of action from what is ex- 
preſſed in the proceſs, or, by original, in a dit- : 0 | 
ferent county from that where the action 1s | 
brought *, his bail are diſcharged; and they 
are alſo diſcharged, where the defendant is FA 
made a peer of the realm, or member of the WE. 


g Mod, 280. Barnes, 


68. S. P. 
= Say Rep. 7, 8. 
409. 


IR. T. 3 4 (a). 


1 Bur. 
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it being holden, that 


* 1 Salk. 272, 3: 28tr. 1215, 


1226. 2 Bur. 1049. 
* 3 Lev. 233 Ko: Bo 2 
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houſe of commons , or becomes bankrupt. and 
obtains his certificate , &c. at any time pend- 
ing the action: And in any of theſe caſes, the 
court, on motion, will order an exoneretur ta 
be entered on the bail- piece. 


© Langridge one &c. v. Flood, © 1 Bur. 244, 5. 436, 
Eſq. H. 26 G. III. Cowp. 824. 5 
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CHAP. xt 


Ot the Proceedings upon the Bail-boud. 


F bail above be not put in and perfected in 
due time, the bail-bond is forfeited ; and the 
plaintiff may either take an aſſignment of it, 
or proceed againſt the ſheriff, for not bringing 
in the body. If the plaintiff, however, be 
diſſatisfied with the bail-below, he ſhould nor 
take an aſſignment of the bail-bond; for by ſo 
doing, he not only diſcharges the ſheriff , bur 
if the ſame bail be put in above, he cannot af- 


terwards except againſt them s. 


Before the ſtatute for the amendment of the 


law ©, the ſheriff was not compellable to aſſign 


the bail-bond ©; though if he had not aſſigned 
it, the court would have amerced him *: and 
the old way was, firſt to give a rule for the ſhe- 


Guild. C. FP. 20. G. II. reg. 2. C. B. contra. 
d 77. 21. 1 Salk. gg. 1 WiC. 4 4 & 5 Ann. c. 16. 4 
223. Williams and Facques, 20. 
M. 24 G. III. © 1 Mod. 228. 
E Hate, 135. R. M. 6 1 Sd, & Mon 8g 
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riff to bring in the body, before the plaintiff 
could take an aſſignment of the bail- bond. 
Another miſchief, at common law, was, that 
after an aſſignment of the bail-bond, the action 
thereupon muft have been brought in the 
name of the ſheriff, who might have releaſed 
it, and thereby driven the plaintiff into a court 
of equity“. To remedy theſe inconveniences 
it was enacted, by the above ſtatute, © that 
ce jf any perſon or perſons ſhall be arreſted, by 
ce any writ, bill, or proceſs, iſſuing out of any 
ce of the courts of record at Weſtminſter, at 
ce the ſuit of any common perſon, and the ſhe- 
ce riff or other officer take bai) from ſuch per- 
« ſon, againſt whom ſuch writ, bill, or proceſs 
« js taken out, the ſheriff or other officer, at 
ce the requelt and coſts of the plaintiff in ſuch 
cc action or ſuit, or his lawful attorney, ſhall 
ce aſſign to the plaintiff in ſuch action the bail- 
te bond, or other ſecurity taken from ſuch bail, 
« by indorſing the ſame, and atteſting it un- 
e der his hand and ſeal in the preſence of 
© two or more credible witneſſes, which may 
« be done without any ſtamp; provided the 
« afſignment ſo indorſed be duly ſtamped, be- 
ce fore any action be brought thereupon : and 
« if the ſaid bail-bond or aſſignment, or other 


T 1 Salk. 99, * Gilb. 1. 
. : * « ſecurity 


upon the Bail-bond. 1595 


re ſecurity taken for bail be forfeited, the plain- 
ce tiff in ſuch action, after ſuch aſſignment made, 
ce may bring an action and ſuit thereupon in 
cc his own name: and the court where the ac- 
<« tion is brought, may, by rule or rules of the 
ce ſame court, give ſuch relief to the plain- 
ce tiff and defendant in the original action, and 
cc to the bail, upon the ſaid bond, or other ſe- 
te curity taken from ſuch bail, as is agreeable 
ce to juſtice and reaſon; and that ſuch rule or 
ce rules of the ſaid court ſhall have the nature 
ce and effect of a defeazance to ſuch bail- bond, 
& or other ſecurity for bail.“ 

Upon this ſtatute, it has been ſaid, the bail- 
bond may be aſſigned fore it is forfeited, though 
it cannot be put in ſuit till afterwards, And 
where the defendant has neglected to put in and 
perfect bail above, the plaintiff is not out of court, 
by omitting to declare in the original action, 
within two terms after the return of the writ; 
but he may ſtil) take an aſſignment of the bail- 
bond *: for he is not bound to declare de bene 
e, within the time limited for the defend- 
ant's appearance, and after that time he can- 
not declare, until the defendant have actually 
appeared, 


1 Barnes, 77. G. III. 2 Blac, Rep. 876. 
k2 Str. 1262. Carmi- C. B. contra. 


chael v. Troutbeck, T. 24 
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The aſſignment may be made by the high- 
ſheriff, or by the under- ſheriff in His name; but 
not by the under-ſheriff's clerk l. And as the 
aſſignment may be made, ſo the action may be 
brought, in any county *. But it muſt neceſ- 
ſarily be brought in the /me court, from 
whence the proceſs iſſued, on which the bail- 
bond was taken“: otherwiſe the parties could 
not have the relief intended by the ſtatute. 


The proceedings on the bail- bond may be 
ſet aſide, if- irregular; or fayed, if regular, 
upon terms, in order that there may be a trial 
in the original action. But the court will not 
order the bail-bond to be delivered up to be 
cancelled, on the ground of a miſnomer *. 


Where the plaintiff has not loſt a trial, the 
court, or a judge, will ſtay the proceedings on 
the bail-bond, upon putting in and perfecting 
bail above; paying the coſts incurred by the 
aſſignment of the bail- bond, to be taxed by the 
maſter; receiving a declaration in the original 
action; pleading iſſuably, and taking ſhort 
notice of trial, ſo that the cauſe may be tried the 
ſame term”. And wherever the defendant is 


1 Str. 60.10 Mod. 288. Rep. 838. S. C. 
„ 23 bi *23 „ 

Raym. 1455. S. C. | PR.M.8 Ann. reg. I. Cy. 
a x Bur. 642. 3 Bur, Cowp. 71. 

1923. 3 Will. 348. 2 Biac. | 


guilty 
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guilty of a neglect, in not putting in bail in 
due time, by which the bail- bond becomes 
forfeited, the notice (in caſe the party means 
to put in bail, in order to ſtay proceedings 
upon the bail-bond), ſhould be, that he will 
put in and perfect bail on ſuch a day; when 
the plaintiff may oppoſe them in court, with- 
out its being a waiver of the bail-bond . But 
if the plaintiff have loſt a trial, the court will 
further require, that the bail conſent that 
judgment be entered againſt them on the bail- 
bond, for the plaintiff's ſecurity”; after which, 


they are liable to immediate execution, if 


the defendant ſhould fail in the action, and they 
cannot diſcharge themſelves by a furrender. 


The ſheriff's bail are liable to pay what is 
really due to the plaintiff, though beyond the 
ſum ſworn to and coſts, to the full extent of 
the penalty of the bond* ; and the court will 
not relieve them, upon the deatb of the de- 
fendant in the original action, where the plain- 
tiff might have had judgment againſt him, if 
bail above had been put in and perfected in 


2 Cowp. 769. G. II. 

5 R. M. 8 Ann. reg. Savage v. Ne, q G. 
I. (c). 2 Str. 1:02, Carmi- III. cited in Cowp. 71. K. 
chael v. Troutbech, T. 24 B. H. Blac. 76. C. B. 
time. 
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time *, But where the defendant dies, before 
the plaintiff could have had judgment againſt 
him, if there had been no delay in putting 
in and perfecting bail, the court will ſtay the 
proceedings, upon payment of coſts only. 


*R.M.8 Ann. reg. 1. Cowp. 71. Barnes, 61, 
cd. Gilb. K. B. 362, Cowp. 70. | 
71. Barnes, 112. 
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Ok the Proteedings againſt the 2heriff, to 


compel him to return the Writ, and bring 
in the Bodn. 


od the plaintiff be diſſatisfied with the bail 
taken by the ſheriff, he ſhould rule him to 
return the writ . But this rule cannot be had 
after the plaintiff has taken an aſſignment of 


the bail bond“; nor where the writ was execu- 


ted by a ſpecial bailiff, nominated by the 
plaintiff or his agente. 

The rule to return the writ is x four day 
rule in London and Middleſex *, and a fix day 
rule in any other city or county *. It is ob- 
tained from the clerk of the rules; and uſually 
taken out on the return day of the writ by J4¼¼, 
or quarto die poſt by original, in order that it 
may keep pace with the time to put in bail. 
But it cannot regularly be taken out Sefore, 
though dated cn the return day , And by 


« Gilb. C. P. 21. R. M. 4 R. T. 6G. III. 4 Bur, 
6:G. II. (a). 1921. 
* Antt, 1356, 153. *R. M. 66 15 
© 2 Blac, Rep. 952. 1 F. 
ſtatute 


2 


2 


0 
7% 2 


— Þ; n * 12 
- "ar. 2 
= . 0-7 AY ra 
* * 


* 4 
#: i 
55 

# 


* 1 
"4 
 - 
15 
s ' 


"2M 
' £246 
MN 
„ 
J 
1 
Fai 
15783 
"7 
<0 x 
1 F 
"& 
# 1 
{ 
ty 
= 
* 
7 


OILY 

[POR EY Os WT ns on 2 

PR E a _—_—— — 4 — 

Nr 
— 2 


7 
1 vY „* * 


n . 12 
„ + 4 r ES 


K A — 
2 


r 


+ 
2 * 


&” 


27 * 


3 


2 


—— 


8 Ok the Procecding® 
ſtatute 20 Geo. IT. c. 37. § 2. © no ſheriff ſhall 


© be liable to be called upon to make a re- 
« turn of any writ or proceſs, unleſs he be re- 
« quired fo to do, within fx months after the 
ec expiration of his office.” Upon which ſta- 
tute it has been holden, in eaſe of ſheriffs, that 
the months are lunar months; that the day of 
the ſheriff's quitting his office is to be reckoned 
as one *; and that the ſheriff cannot be ruled to 
return the writ, after the expiration of ix 
months, though requeſted before b. 

The rule to return the writ, being intend- 
ed to bring the ſheriff into contempr, muſt 
be perſonally ſerved on the ſheriff himſelf, 
or his under-ſheriff; and, except in Lon 
don, Middleſex, and Surrey, ſervice on the 
under- ſheriff's agent in town is not deemed 
ſufficient *: For, as fix days only are allow- 
ed to return the writ, it might otherwiſe be im- 
poſſible to obey the rule, in diſtant counties. 


The ſheriff, being ruled to return the writ, 
either does, or does notreturn it. If there be no 
return, it is a contempt of the court; for which, 
the conſtant courſe of proceeding is by artach- 
ment, whether againſt the preſent or late ſheriff*. 
For, as to the late ſheriff, he ought in ſtrictneſs 
to have returned the writ, before he was out of 


£ Dong. 446. | I Doug. 404. 
© 2 8 R. 1. * R. M. 6 . 1. > 
office, 


againff the Sheriff, Ke. 161 1 


office, and therefore the contempt was actually 
committed, whilſt he was a ſervant of the 
court l. But the ſheriff is not liable to an at- 
tachment, before the expiration of the time al- 
lowed for putting in and perfecting bail: and 
therefore, if the rule to return the writ expire 
(as it generally does,) during that time, the 
plaintiff, inſtead of moving for an attachment, 
muſt proceed as though the ſheriff had duly 


returned it. 
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The common return to a capias is non eff 1 
inventus, or cepi corpus et paratum habeo, If 1 | 4 
the ſheriff return non eff inventus, where he has, by | 
or might have, taken the defendant, he is liable { q 
to an actibn for a falſe return; and he is liable | ' 
to a ſimilar action, if he return cep corpus ef | ; 


paratum habeo, where he has taken the defend- 


a Le ED —— ͤ— 2 
-4 7 = — — 2 
- => — 


ant, and let hin go at large, without bail *. N 

But where he has taken bail, he is not liable ; 

to an action. Still, however, he may be 1 
amerced, upon the latter return, for not 4 

| Doug. 447. 439. 1 Ventr. 55, 85. 2 þ A 

m Gilb. C. P. 22. Noy, Saund. 60. 154. I Mod. '| 

39.. 1 Mod. 228. 2 Mod. 33, 57, 227. 2 Mod. 83, 10 1 

: 178. 8. C. 177. 3 Salk. 314, 15. Ante, i 1 

g ® Cro. El. 624, 808, 852. 108, 9. i 3 
; Noy, 39. S. C. 1 Sid. 22, :" "of 
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bringing in the body, or putting in and per- 
ſecting bail above. 

The mode of proceeding againſt the pre/ent 
ſheriff, upon a return of cept corpus et paratum 
babeo, in order to compel him to bring in the 
body, or put in and perfect bail above, is by 
rule of court; but againſt the late ſheriff, it is by 
aiftringas *. 

The rule to bring in the . is a four or a 
fix day rule ?, and ſhould be ſerved in like 
manner as the rule to return the writ, It 1s' 
uſually taken out on the expiration of the rule 
to return the writ ; and though the writ be re- 
turned, it cannot be taken out pending the 
time allowed for putting in bail *, But where 
the writ, in a country cauſe, was returnable 
on the jr/ of June, and the ſheriff was ruled to 
return it on the ſecond, and on the eighth he 
returned cepi corpus, upon which the plaintiff, 
on the /ame day, ſerved him with a rule to 
bring in the body, and on the fifteenth obtained 
an attachment, the court held the proceedings 
to be regular; although it was objected, that 
the ſheriff had all the eighth to return the writ, 


© See the caſes referred to in d R. M. 6 G. II. R. T. 


the laſt note. R. M. 6G. II. Ca). 6 G. III. 3 Bur. 1921, 

1 Wilſ. 262. H. Blac. 233, 4. Spicer againit Linnell, E. 
v2 Lil. P. R. 5 10. 51 Bur. 23 G. III. Impey, 136. 

2726. | 


and 


againſt the Sheriff, &c. 163 


and conſequently, that the rule to bring in the 
body ſhould not have been ſerved till the 
ninth*; for in this caſe, the time for putting in 
bail had expired, before the ſervice of the rule 
to bring in the body. 


The diſtringas againſt the late ſheriff is a ju- 
dicial writ, iſſuing out of the king's bench 
office by Bill, or flacer's office by original, and 
directed to the preſent ſheriff, In point of 
form, it is general or ſpecial; and ſhould be 
made returnable on a day certain, or general 
return, according to the former proceedings *. 
This writ ſhould lie four days excluſive in the 
ſheriff's office; but need not be left there Be- 
fore the return, it being deemed ſufficient to 
leave it on the return day 

Where bail above 1s put in, and notice 
thereof given to the plaintiff's attorney, the 
bail ſhould be excepted to, and notice of the 
exception given to the defendant's attorney, 
before the ſheriff is called upon to bring in the 
body v. But where bail above is not put in, at 
the time of calling upon the ſheriff, he muſt put 
in and 488 it, at his peril, without an excep- 
tion“ 


* Parker and Wall, M. Per Cur. H. 23 G. III. 


26 G. III. Lofft, 159. 
* Impey, 134, 5. Trye, Per Cur. E. 24 C. III. 
144» 5 
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When the ſheriff is called upon to bring in 
the body, he muſt either bring it into court, or 
put in and perfect bail above, within the time 
allowed him by the rule or diſtringas *: other- 
wiſe it is a contempt, for which he is liable 
to pay the debt and coſts; and in order to en- 
force the payment, the plaintiff, on a proper 
affidavit, may move the court for an attach- 
ment, or ſue out an alias diſtringas. 

The attachment is a criminal proceſs, and 
lies againſt the pręſent or late ſheriff, for not 
returning the writ; but for not bringing 
in the body, it lies againſt the pręſent ſheriff 
only. Againſt the preſent ſheriff, it is di- 
rected to the coroner; againſt the late one, to 
his ſucceſſor. And it muſt be made return- 
able at a general return, though the original 
proceſs was at a day certain“. The attach- 
ment may be moved for on the laſt day of 
term* ; and until it iſſue, the proceedings are 
on the civil ſide of the court, and muſt be enti- 
tled with the names of the parties: But as ſoon 


as the attachment iſſues, the proceedings are 


on the crown ſide, and from that time the king 
is to be named as the proſecutor *. 

Upon iſſuing the attachment, the ſheriff, 
uſually pays the amount of the debt and coſts ; 


* + Wall. 2642. Re dS Z 1 Bur. 65 1. 
a | 133, 253. 


* * 7 
} 14 1. : l 


. * 
An, 


— 


againſt the Sheriff, ce. 165 


and is reimburſed by his officer, who either puts 
the bail-bond in ſuit, if any was taken, in 
the ſheriff's name; or, if no bail-bond was 
taken, brings an action againſt the defendant, 
in his own name, for money paid *, Upon 
the firſt diftringas, the ſheriff, to whom it is 
directed, only levies iſues to the amount of 
forty ſhillings, which the plaintiff ſhould move 
to increaſe; and if the debt be ſmall, the 
court will order the whole of it to be levied, 
with coſts, upon the alias diſtringas but 
otherwiſe the plaintiff ſhould move again to 
increaſe the iſſues, and ſue out a pluries diſtrin- 
gas, &c. And when iſſues are returned to the 
amount of the debt and coſts, the plaintiff 
ſhould move for a ſale of them, under the 
10 Geo. III. c. 505 the mode of proceeding 


by Aiſtringas, againſt the late ſheriff, being ſi- 


milar to that againſt peers, and members of the 
houſe of commons *. If the ſheriff or coroner, 
being called upon by rule, neglect to return 
the attachment or diſtringas, he may be at- 
tached himſelf; and the attachment againſt 


b But ſee the caſeof Rogers for money paid, where no 
v. Reeves, 1 T. R. 418. And bail-bondwas taken upon the 
guere whether, according to arrelt-? | 
that caſe, the ſheriff or his © Impey, 134, 5. 


officer can maintain an ac= 4 Ante, 19. 
tion againſt the defendant, 
M 3 the 
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the coroner, ſhould be directed to eli ys named 
by the maſter*®. 

When the ſheriff is fixed for a contempt, he 
is abſolutely liable ro the payment of the debt 
and coſts; and cannot be relieved on the 


ground of the defendant's death, after the con- 


tempt was incurred, and before the attach- 
ment iſſued *f, But the ſheriff, ſtanding i in the 
fame fituation as the bail above, is only liable to 
the payment of the ſum ſworn to, together 
with the coſts*. And it feems, that if he 
ſhould come to purge the contempt, it would 
be competent for the court to moderate the 
puniſhment, and not impoſe a fine to the 
amount of the whole debt; though, in order 
to proportion it to the actual damages, they 
ſhould be aſcertained by a jury *. It is alſo 
ſettled, that when the ſheriff is once fixed, 
the court will not permit a juſtification of 
bail', But where the defendant has merits, 
they will, ſometimes, let him in to a trial of 
them, upon terms; and in the mean time, ſtay 
the proceedings upon the attachment *, 


* Impey, 137. 1 Cromp. 233. C. B. comra. 
$6. h Doug. 447 · 
3 T. R. 133. i Ante, 142. 
E Stackey againſt Peel, E. * Doug. 447+ 
25 G. III. K. B. H. Blac. | 
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CHAP. XIII. 


Ok the Writ of Habeas Corpus. 


* 


AVING thus far carried on the proceed- 

ings in a perſonal action, when the deſend- 

ant is az large, I ſhall now conſider him as a 
Priſoner ; and, in the preſent chapter, ſhall 
treat of the writ of habeas corpus, as it is uſed 
in civil caſes, to bring the defendant into the 
cuſtody of the marſhal, or, conſequentially, to 
remove cauſes againſt him from inferior courts, 


The writ of habeas corpus, in civil caſes, is 
a judicial writ, iſſuing out of the king's bench 
office, commanding the ſheriff, or other officer 
to whom it is directed, to have the body of the 
defendant, together with the day and cauſe 
of taking and detaining him, before the court, 
or a judge, on a day certain in term time, 
or immediate, to anſwer or ſatisfy the plaintiff, 
or, generally, to do and receive what the court 
or judge ſhall conſider of him. Hence it is 
called, according to the ſubje&-matcer, a writ 
of habeas corpus ad reſpondendum, ad ſatisfa- 
ciendum, or ad faciendum et recipiendum® ; though 

2 2 Bor. 777. Theſ. breve 131, 

Þ Of: brev. 110, 112. 
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the latter is more commonly called a habeas 
corpus cum cauſa, And it is grantable of com- 
mon right, at all times, whether in term or 
vacation, without any motion in court e. 
The writ of habeas corpus cum cauſa, empha- 
tically ſtiled he writ of liberty, lies for the 
defendant to remove himſelf, or for the plaintiff 
to remove him from the cuſtody of the ſheriff, 
or other officer by whom he was arreſted, into 


the cuſtody of the marſhal. At common law, 


when a defendant was arreſted, and detained or 


charged in cuſtody of the ſheriff or other 


officer, for want of bail, upon meſne pro- 
ceſs, if the plaintiff did not, within two 
terms, cauſe him to be brought up, by 
writ of habeas corpus cum cauſd, and com- 
mitted, ſo that he might declare againſt him 
in the cuſtody of the marſhal, the defendant 
was entitled to his diſcharge, on common bail 
or appearance. This mode of proceeding 
was altered by the ſtatute 4 & 5 W. and M. 
e. 21. which enables the plaintiff to declare 
againſt the defendant in cuſtody of the ſheriff, 
or other officer who arreſted him. He is ſtill 
at liberty, however, to remove the defendant 


© 1 Lev. 1. 2 Mod. 306. (a). 1 Wilſ. 120. 2 Bur. 

© Gilb. Rep. 116. 105 1. 1 T. R. 192. 

R. M. 165. §H 11. R. f Vide poſt, chap. XVI. 
E. 5 W. & M. Reg. III. 5 1. | 


by 
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by writ of habeas corpus cum cauſa, from the 
cuſtody. of the ſheriff or other officer, into 
the cuſtody of the marſhal, at any time before 
or after judgment*. This writ alſo lies for 
the Bail of the defendant to bring him up, and 
ſurrender him in their diſcharge; and under 
it, we have ſeen®, the court will either remand 
the defendant to his former cuſtody, or com- 
mit him to the cuſtody of the marſhal], The 
writ of habeas corpus cum cauſa ſhould be di- 
rected to the ſheriff, or other officer, in whoſe 
cuſtody the defendant is detained; and there 
is an old rule, direfting it to be made re- 
turnable in court, at a day certain in term, un- 
leſs directed to the ſheriffs of London or 
Middleſex, or unleſs it be to deliver over the 
defendant in diſcharge of his bail. But this 
rule having fallen into diſuſe, the writ is now 
made returnable before the chief-juſtice at 
his chambers, immediate; and ſhould be re- 
turned in due and convenient time *, 

When the defendant, being charged with 
proceſs iſſuing out of this court, is removed 
before declaration, from the cuſtody of the ſhe- 
riff or marſhal, to the Fleet priſon, the plaintiff 
cannot proceed further here; but muſt either 


E 1 Salk. 354. 2Str. 1262. IR. M. 1654. 7. 
Say. Rep. 154. 3 Bur. 1875, 3 Bur. 1875, 6. 

Ante, 147, 8. | 
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declare againſt him in the common pleas, or 
remove him into the cuſtody of the marſhal, 
by writ of habeas corpus ad reſpondendum, in 
order to charge him with a declaration '. This 
writ alſo lies for a third perſon, to remove a 
defendant from the Fleet, or priſon of an infe- 
rior court, in order to charge him with a de- 
claration in this court *. But then, there muſt 
be fomething to charge him with, either in 
the body of the habeas corpus or return, or 
ready in court upon bringing him up". The 
writ of habeas corpus ad reſpondendum ſhould 
be directed to the warden of the Fleet, or 
keeper of an inferior priſon, returnable at a 
day certain in court; and will be as good 
| cauſe of detainer, as a writ of capias ad reſpon- 
dendum *, But this writ does not lie for the 
plaintiff in an inferior court, to remove the 
body of the defendant into this court, to 
anſwer to a new action here, for the ſame 
debt”. | 


When the defendant is removed after decla- 
ration, from the cuſtody of the ſheriff or mar- 
ſha], to the Fleet priſon, the plaintiff ſhould pro- 


1 Barnes, 384, 5, 402. 936. 2 Bur. 1049. 

m 3 Bac. Abr. 2. 2 Lil. 2 Lil. P. R. 356. 
P. R. 4. Sty. P. R. 330. R. M. 1654. F 7. 
1 Mod. 235. 2 Mod, 198. Cowp. 116. 

8. C. 1 Salk. 351. 2 Str. 
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ceed to judgment againſt him in this court, 
and then remove him into the cuſtody of 


the marſhal, by writ of habeas corpus ad ſa- 


tisfaciendum, in order to charge him in execu- 
tion 2. This writ ſhould be directed and re- 
turnable, in the ſame manner as the writ of 
babeas corpus ad reſpondendum ; and the number 
of the judgment-roll indorſed thereon, by the 


attorney who ſues it out *, 

Under one or other of theſe writs, a de- 
fendant may cauſe himſelf to be removed, from 
any civil cuſtody, into that of the marſhal. 
If he be already in cuſtody of the fherif} 
under the proceſs of this court, he has only 
to ſue out a writ of habeas corpus cum cauſd; 


under which he will be removed, as a matter 


of courſe, on paying the uſual fees: and he 
may be removed, in like manner, from the pri- 
ſon of an inferior court. But if he be in cuſ- 
tody of the ſheriff, under the proceſs of the 
common pleas or exchequer, ne muſt procure a 
bailable writ to be taken out againſt him in 
this court, and lodged in the ſheriff's office, 
as a foundation for his commitment on the 
habeas corpus. Where he is in cuſtody of the 
warden of the Fleet, he may be removed, in 


4.2 Sid. 100. R. T. 2 R. i MM 
G. 1. (6.) 2 Str. 1153. T. 2 G. I. (6). 


Barnes, 385. 
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term time, by writ of habeas corpus ad reſpon- 
dendum ; upon which he muſt be charged in 
court, with a declaration in a bailable action: 
in vacation, a bailable writ muſt be taken our 
againſt him, and bail above put in thereon, in 
this court; and then a writ of habeas corpus 
cum cauſa rauſt be brought, in order to ſur- 
render him in diſcharge of his bail. A pri- 
ſoner removed into the cuſtody of the marſhal, 
by writ of habeas corpus ad reſpondendum, can- 
not be removed elſewhere, till he has anſwered 
to the cauſe here*, And) it is a general rule, 
applicable to all writs of habeas corpus, that 
ce every priſoner, who, by virtue thereof, ſhall 
« be committed to the cuſtody of the marſhal, 
de ſhall remain there for te days next after 
«© ſuch commitment, notwithſtanding any 
« other writ of habeas corpus to the ſaid mar- 
ſhal delivered and allowed *.” 


When a defendant, againſt whom there is 
a cauſe depending in an 7zferior court, is re- 
moved by habeas corpus into the court of 
king's bench, the inferior court have loſt their 
juriſdiction over him; and not having juriſ- 
diction over his perſon, they cannot proceed 
in the cauſe, the bail in the inferior court are 
diſcharged, and the plaintiff muſt declare de 


c 


* 


* 1 Salk. 350. 1 R. H. 5 W. & M. 
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novo", Hence, the writ of habeas corpus is 
the common method of removing cauſes from 
inferior courts”. 3, 

It was formerly uſual for the defendant in 
an inferior court to fue out a writ of habeas 
corpus, and keep it in his pocket, without pro- 
ducing it, till iſſue was joined, the jury ſworn, 
and the plaintiff had given his evidence; by 
which means the plaintiff was not only put to 
a conſiderable expence, but the defendant, 
knowing before-han? what proofs he could 
produce, had an opportunity of oppoſing them 
by falſe witneſſes”. To remedy this miſchief, 
it was enacted, by the ſtatute 43 Eliz. c. 5. 


that “ no writ of habeas corpus, or other writ, 


« to remove any cauſe depending in an infe- 
te rior court, having juriſdiction thereof, ſhall 
ce be received or allowed by the judges or of- 
« ficers of ſuch court, but they may proceed 
cc therein, as if no ſuch writ were ſued forth 
c gr delivered, except the ſaid writ be deli- 
ce yered to ſuch judges or officers, before the 
« jury have appeared, and one of them is 
« ſworn.” And, ſtill further to avoid vexa- 
tious delays, by the removal of cauſes out of 
inferior courts, it was enacted, by the ſtatute 


« Skin. 244, 5. See the preamble to the 
v 3 Bac, Abr. 15. ſtatute 43 Eliz. c. 5. 


21 Jac. 
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21 Jac. I. C. 23. $ 2. © that no writ of habeas 
& corpus, certiorari, or other writ, except writs 
ce of error or attaint, to ftay or remove any 
* cauſe, depending in an inferior court of re- 
« cord, having juriſdiction thereof, where the 
« ſame ariſes within its juriſdiction, ſhall be 
te received or allowed by the judges or officers 
ce of ſuch court, but they may proceed therein, 
& &c. except the ſaid writ be delivered to ſuch 
« judges or officers, before iſue or demurrer 
&« joined in the ſaid cauſe; ſo as the ſame be 
tc notjoined within ſix weeks next after the ar- 
« reſt or appearance of the defendant,” This 
ſtatute is confined to inferior courts of record, 
and does not extend to the caſe of an interlo- 


cutory judgment. Therefore the practice, in 


that caſe, is to allow the habeas corpus, in like 
manner as upon the 43 Eliz. provided it be deli- 
vered at any time before the jury are ſworn *: 
which is alſo the practice, where iſſue is joined 
within ſix weeks next after the defendant's ar- 


reſt or appearance. 


By the laſt-mentioned ſtatute, it is further 
provided, that © if in any cauſe, not concern- 
cc ing freehold or inheritance, or title of land, 


s leaſe or rent, commenced or depending in 


« any ſuch inferior court of record, it ſhall ap- 


221. S. C. contra. | 
<< pear, 


* 2 Bur. 759, 1152. But ſee Pr. + Reg: . Barnes 
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« pear, or be laid in the. declaration, that the 
« debt, damages, or things demanded, do not 


ec amount to the ſum of Fve pounds, then ſuch 


* cauſe ſhall not be ſtayed or removed, by any 
te writ or writs whatſoever, other than writs of 
« error or attaint?,” Soon after the making of 
this ſtatute, a method was contrived, of re- 
moving cauſes for 4% than five pounds, by ſet- 
ting up an action for a fictitious demand, of 
five pounds or upwards; and then, upon ſuing 
out a habeas corpus, all the cauſes were remo- 
ved together *. To defeat this contrivance, it 
was enacted, by a ſubſequent ſtatute *, that 


ee the judges of ſuch inferior courts, as are de- 


te ſcribed in the ſtatute of James, may proceed 
tc jn ſuch cauſes as are therein ſpecified, which 
« appear or are laid not to exceed the ſum of 
« ide pounds, although there may be other ac- 
« tions againſt the defendant, wherein the 
“e plaintiff's demands may exceed the ſum of 
« five pounds.“ And laſtly, by the ſtatute 19 
Geo. III. c. 70. 6. which takes away the 
arreſt under ten pounds in inferior courts, it is 
provided, that © no cauſe, where the caufe of 


« action ſhall not amount to the ſum of ten 


© pounds or upwards, ſhall be removed or re- 
** moveable into any ſuperior court, by any 


Y 21 Jac. I. c. 23.5 4. 212 G. I. c. 29. 5 3. 
* Palm. 403. : 


cc writ 
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*.writ of habeas corpus or otherwiſe, unleſs 
ce the defendaat ſhall enter into a recognizance 
tc to the plaintiff, in the inferior court, with 
cc two ſufficient ſureties, in double theſum due, 
te for the payment of the debt and coſts, in cafe 
« judgment ſhall paſs againſt him.” 


The writ of habeas corpus, we are now ſpeak- 
ing of, when directed to the inferior courts of 
London, Weſtminſter, Southwark, and other 
courts within five miles of London, may be re- 
rurnable immediate; but otherwiſe it muſt be 
returnable on a day certai in court. And 
if it be duly and regularly iTued, and delivered 
to the judges of an inferior court, it inſtantly 
ſuſpends their power; inſomuch that if they 
afterwards proceed, they are liable to an 
attachment, and their proceedings are void 
and coram non judice ©, In ſuch. caſe, therefore, 
the writ ſhould be forthwith received and al- 
lowed: nor can th officer refuſe' to obey it, 
under pretence of nt being paid his fees in the 
court below, or the charges of bri ging up the 
defendant *: For the former, he has a proper 
remedy by action; and for the latter, if not 
paid, the defendant may be remanded é. | 


R. M. 1654.7. 8. 352. 6 Mod. 177. 8. C. 
© Cro. Car. 2 1 Mod, d 2 Str. 814. 2 Bur. 1152. 
195. T. Jon. 20 3 Mod, © 1 Str. 308. 2 Str. 1262. 
$5. Skin. 244. alk. 148, | 2 
| | If 


794 
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If the writ of habeas corpus be delivered after 


iſſue or demurrer joined ', unleſs it be joined 


in ſix weeks after the defendant's arreſt or ap- 
pearance, or in a cauſe for leſs than v pounds, 
or if the damages be under ten pounds, and no 
recognizance entered into purſuant to the 19 
Geo. III. c. 70.*, „the judges of the infe- 
ce rior court may diſallow and refuſe the ſame; 


© and proceed as if no ſuch writ had been 


ce granted or ſued forth: provided there be an 
cc utter- barriſter, of three years ſtanding, at the 
« bar of one of the four inns of court, ſteward 
ce or under-fteward, town-clerk, judge, or re- 
ce corder of ſuch inferior court, or aſſiſtant to 
« the judge or judges of the ſame, who is not 


« an utter-barriiter of that ſtanding, there pre- 


ce ſent, and not of counſel in any action or ſuit 
ce there depending.“ If this proviſo be not 
complied with, the cauſe may be removed at 
any time: and the court will not grant a pro- 
cedendo, where the judge 1s a barriſter, if he be 


not preſent at the trial *. 

When the writ is received and allowed, the 
body of the defendant muſt be returned, with 
the cauſcs of taking and detaining him; or the 


f 21 Jac. I. c. 23.45. ! Cro, Car. 79. 3 Mod. 
© $6.2 Cromp. 419, 20. 85. | 
* 21 Jac. I. c. 23. 66. E 1 Bur. 514. 
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officer will be liab e to an atrachment. And it 
is not ſufficient to return, that beiore the com- 
ing of the writ, the pariy was bailed; for he is 


ſtill in cuſtody, in contemplation of law !, 


And even where the writ is di/allcwed, for any 
of the cauſes beforementioned, it mult be re— 
turned to the court, with the /pectal matter *. 
On the return of the writ, if the defendant 
be in actual cuſtody, on me/ne proceſs, the court 
will nor diſcharge him, till bail be put in and 
perfe cted above”: and therefore, in ſuch cafe, the 
better way of gaining the defendant his liberty, 


— 


is to put in and perfect bail Zelow, before the 


bringing of the Habtas corpus“. If it be re- 
turned, upon the habeas corpus, that the 
defendant is condemned by judgment, he 
ſhall be remanded, and continue in priſon, 
without being let to bail, againſt the will of 
the plaintiffs; until agreement be made with 
them of the ſums adjudged”, In the latter 
caſe, therefore, if the defendant mean to be 


turned over to the King's bench prifon, it is 


uſual for him to have a friendly action brought 
againſt him in the court Se/ow; which being 


1 Salmon v. Sinde, HH 238, > R. M. 1654. 57. R. H. 


26 Car. II. 2 Cromp. 419. 2 Jac. II. Ca). 
® 1 Mod. 195, 3 Mod. 9 New-Guide, K. B. 244. 


85. Carth. 59. 2 Cromp. Stat. 3 Hen. V. ſtat. I. 
419, 20. e. 2. Vear- book, 9 Len. VI. 8. 


returned, 


oy, EIN Ee Te LR. EIT ATTIRE 222 1 ä 8 * I A 
F e nc 219 ro MET FREIE 
PE IT PIR 770 ö 


* ” N 

271 oY e 
1 F 
N 1 


n 


PPV 
- 


9 2 " we x 22 - 22 — I 4% 
4 SY n YE OE TOE DRE * Sa £48 * 4 5 my ROSE A 2 . 8 * 70 „ A De RR br Rath, 35 5 : 
ez 179 I EN A SES ee ng ff 1) N . JJ ͤ ͤ ͤ ͤ ͤͤ (Kd ²˙ ͤm—B f 4 
— DOTS x eb A A Ip . 35 2% x : BS * . Sor; * Nee * fs 4 1 3 £ N 
BS - Peck. n on FA e . 7 r c Py 4; Shes Fo & r Tos 6 IF rn 8 * wh 
ien < AE 7 r As AM INT; 1 N n o A FEI "WS 64 2 * 0 
. » 


2 


9 
EA ph i e * 


re TE 
r N n 


FP! ĩ²˙ ͤ Ä ²˙·⸗-»ͥ!I. Ä II 
33 "We G 
* wo 


R * 
EE 79 R 
7 _ N q * 


Ok the Mabeag Corpus; 179 


returned, will be a cauſe of detainer in the 


court above, | 
When the defendant is not in actual cuſtody, 


vpon the return of the habeas corpus, he muſt 


put in bail, if called upon, in the court above; 
which bail 1s either common or ſpecial, as in the 
court below. Before the ſtatute 12 Geo. I. c. 
29. every defendant, not being an executor or 
adminiſtrator, muſt have put in ſpecial bail 


upon a habeas corpus, in all actions whatſoever, 


except actions for words and trifling aſſaults, 
unleſs a judge had otherwiſe ordered . By 
that ſtature, “ no perſon ſhall be holden to 
ce ſpecial bail, upon proceſs iſſuing out of an 
© inferior court, where the cauſe of action ſhall 
© not amount to the ſum of forty ſhillings or 
ce upwards.” And it has been ſince declared, by 


a ſubſequent ſtatute *, that“ no perſon ſhall be 


ce arreſted, or holden to ſpecial bail, upon ſuch 
ce proceſs, where the cauſe of action ſhall not 
ce amount to the ſum. of ten pounds or up- 
« wards.” Therefore, at this day, unleſs there be 
a cauſe of action to that amount, the defendant 
need not put in /pecial bail, upon a habeas corpus, 
in the court above: though if it be under that 
amount, he muſt enter into a recognizance, with 
two ſureties, to the plaintiff, in the court below. 


*R.M. 1654. 99. R. H. * 19 Geo. III. c. 70. 
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At the return of the writ, the plaintiff may 


have a rule for a procedendo, unleſs the defend- 


ant put in bail, within four days after notice of 
the rule, if in erm; if in vacation, then a 
rule or warrant for a procedendo, unleſs good 
bail be put in, within fix days after notice 
thereof. But the defendant cannot put in bail 
before the return of the writ *: and even after- 
wards, he is not obliged to do ſo, unleſs called 
upon by rule “. 

The bail upon a habeas corpus are taken 
on a bail-piece, letting forth that the defendant 
is delivered to bail vpon a habeas corpus, at 
the ſuit of the plaintiff or plaintiffs in the 


plaint“; in which reſpect, it differs from the 


bail-piece upon a cepi corpus. The bail-piece 
is uſually annexed to the habeas corpus and re- 
turn; it being a rule“, that © no ball ſhall be 
te taken upon a habeas corpus, by any juſtice 
« of this court, unleſs the writ, with the re- 
te turn thereof, ſhall be offered before the ſaid 
& juſtice to be filed, at the time of putting it 
© in.” Where common bail are ſufficient, the 
bail-piece ſhould be filled up, annexed to the 


. III. ). But ſee R. M. 1654.58. 


FR. M. 1651. R. E. 29 R. T. 8 W. III. Reg. 


Car. II R. H. 10 W. III. 35 | 
* New-Guide, K. B. 249. R. H. 10 W. III. 
| habeas 
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habeas corpus and return, and filed, by the de- 9 
fendant's attorney, at a judge's chambers, Wi 
within the time allowed by the rule . Where = 


ſpecial bail are required, they may be put in, at 
any time pending the rule, before a judge in 
town, commiſſioner in the country, or judge of 
aſſize in his circuit 7: and they are either ab/c- 
Lute or de bene efje, as upon a cepi corpus *. 

The bail in ſuch caſe are liable to all the ac- 
tions mentioned in the-return of the habeas cor- 
pus, wherein the plaintiff or plaintiffs ſhall de- 


clare within two terms“. But this muſt be 


underſtood of the bail upon a habeas corpus, be- nl 
fore declaration: for it is ſaid, that if the plain- ns : 
tiff have declared, before the habeas corpus de- po 
livered, in one action which requires /pecial 99 


bail, and in another wherein common bail is 
ſufficient, the bail ſhall be /pecza/, only as to 
that action which requires ſpecial bail, and 
common to the other*. But ſpecial bail are 
liable on a removal after declaration, though 
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the plaintiff declare in a diferent kind of action, {Kb 
in the court above, ſo as it be for the /ame [at 
x New-Guide, K. B. 250, Ante, 133. i 
251. R. H. 2 le, , 
R. T. 8 W. III. Reg. III. v Serle v. Newton, H. 25, K-91; 
& 1. | | 26 Car. II. 2 Cromp. 428. 1 i 
R. M. 1654. $ 7, 8. © 1 WII. 277. 1 
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When ſpecial bail are put in, upon a habeas 
corpus, notice thereof ſhould be given in writ- 
ing, before the expiration of the rule, to the 
plaintiff's attorney; who is allowed 7wenty- 
eight days after they are put in, to except to 
them: and if he do not except to them for 
inſufficiency, within that time, the bail-piece 
ſhould be filed, by the defendant's attorney, 
within four days next after the end of the 
twenty-eight days“. If the bail in an infe- 
rior court offer to become bail in the action 
here, the plaintiff is, in general, compellable to 
take them; becauſe he might, but did not ex- 
cept to them below. But it is otherwiſe, 
where a cauſe comes hither out of London; for 
the ſufficiency of the bail Mere is at the peril of 
the clerk, and he is reſponſible to the plaintiff; 

ſo that the plaintiff had not the liberty of ex- 
cepting to them: and the clerk is not reſpon- 
ble, if they be deficient, 1n this court, ugh 
he was in London e. 


If the plaintiff except againſt the bai}, he 
may have a rule or warrant for a procedendo, 
unleſs they are perfected in four days, after 
ſervice of the rule : and thereupon the /ame 


R. M. 1654. § 8. R. M. © 1 Salk. 97. 5 
16 Car. II. and note (4), f R. M. 16 Car. II. /c). 
1 Salk. 98. | 


Or 


or different bail muſt juſtify, (as in other caſes) 
within the four days, if the rule be ſerved in 
term; bur if ſerved in vacati u, it is ſufficient 
for the defendant to give notice, within the 
time allowed by the rule, of an intended juſti- 
fication, on the firſt day of the enſuing terms. 


If bail be not put in and perfected in due 


time, a procedendo may be awarded“; which is 
a writ, directed to the judge of the inferior 
court, commanding him to proceed in the 
cauſe, The procedendo removes the ſuſpenſion 


created by the habeas corpus; and a cauſe, 


once remanded thereby, cannot afterwards be 
removed or ſtayed before judgment *. This 
writ may allo be awarded, where 1t appears 
vpon the return of the habeas corpus, that the 
court above cannot adminiſter the ſame juſtice 
to the parties as the court below. As where an 
action is brought in London, for calling a woman 
whore ©; or upon a cuſtoin or bye-law, which 
is only ſueable there. Bur, except in cauſes 
removed from London, the court will not enter 
into the validity of a bye-law, in a ſummary 
way, on the return of the habeas corpus; but 
put the parties to declare upon it, and demur®, 


£ New. Guide, K. B. 249. * 2 Rol. Abr. 69. Carth. 75. 
R. M. 1654 18. 1 2 Bur. 777, 8. 2 Blac. 
i Stat. 21 Jac. I. c. 23. rep. 1000. 

1 m 2 Bur. 775. 
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Where a habeas corpus is brought, after in- 
terlocutory and before final judgment, in an 
inferior court, and the defendant dies before 
the return of it, a procedendo ſhall be awarded: 
becauſe, by the 8 & 9 W. 3. c. 11. the plain- 
tiff may have a ſcire facias againſt the executors, 
and proceed to judgment, which he cannot 
have in another court; and by this means he 
would be deprived of the effect of his judg- 
ment, which would be unreaſonable". So 
where an action was brought in the ſheriff's 
court of London againſt two partners, and one 
of them brought a habeas corpus, and put in 
bail for himſelf only, a procedendo was granted: 
for otherwiſe the plaintiff would have been 
diſabled from going on, in either court“. 

The record itſelf is never removed by a habeas 
corpus, as it is on a certiorari, but remains 
below; and the return is only an account or 
hiſtory of their proceedings, ſtated and ſent up 
to the ſuperior court, to judge and determine 
the matter there: therefore if a cauſe be re- 
moved hither, by habeas corpus, the plaintiff | 
here muſt begin de novo, and declare againſt 
the defendant as in cuſtody of the marſhal *, 


a 1 Salk. 352. P 1Salk. 35 2. and ſee Skin. 245. 
® 1 Str. 527. 6 Mod. 177.1 T. R. 75. 


Upon 
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Upon a habeas corpus, the plaintiff muſt de- 
clare, if at all, before the end of the /econd 
term after putting in bail, including the term 
in which it was put in%. If he do not declare 
within that time, the defendant's attorney is 


not bound to accept a declaration *; though 


the plaintiff cannot be nonpros'd for want of it*. 
Upon a recordari facias loquelam, however, by 
which both parties have a day in court, if 
the plaintiff do not appear, the defendant may 
ſign a judgment of nonpros, and is entitled to 
colts *. 


2 1 Str. 631. Barnes, go. bail put in. 
But fee Cro. Jac. 620. by R. M. 16 Car IE Fe 
which it appears, that an- Cowp. 117. 1 T. R. 372. 
ciently the plaintiff had r 
jhree terms to declare after | 
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CHAP. MF 


Df the Bill againff Priſoners, in the aaual or 
ſuppoſed CuTodp of the Parſtal; and Fow 
far it is conſidered as the Commencement 
of the Suit, | 


HEN a defendant is committed to the 
cuſtody of the marſhal *, or has put in 
bail upon a cepi corpus, or habeas corpus, the 
plaintiff, or any other perſon, may exhibit a 
pill, and declare againſt him, as a priſoner of 
the court, in whatever action, and charge him 
with whatever injury he thinks proper“. 
Where the defendant is in. actual cuſtody, 
he has the privilege of the courr, and cannot 
be compelled to anſwer elſewhere ; therefore 
if he were not to anſwer here, none could have 
remedy againſt him*®. And even where he is 
not in actual cuſtody, yet ſtill, when he ap— 


* Hen. VI. 42. 27 Hen. © Cro, Jac. 620. 1 Salk, 


VI. 6. a. 2 Inſt. 23. 4 Inſt. 352. 
72. 2 Bulſt. 207, 8. * R. E. 15 G. II. Cowp. 


31 Hen. VI. 10. 32 Hen. 455. 
VI. 4. 21 Hen. VII. 33. © 2 Balſt. 123. Carth. 
Hob. 264, 5. Cro. Jac. 450. 378. 1 Salk. 1, 2. S. C. 
Godb. 339. Cro. Car. 330. 2 Bur. 1051. 1 T. R. 592. 


pears 
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pears and puts in bail, he is ſuppoſed to be in 
cuſtody of the marſhal, and may be proceed- 
ed againſt accordingly*. But an appearance 


alone, without bail, is not ſufficient* ; it being 


clearly ſettled, that where the defendant is not 
in actual cuſtody, no action can be legally 
commenced againſt him as a priſoner, until he 
has filed bail s. It is the entry of bail in ſuch 
caſe which gives this court juriſdiction“: and 
therefore where no bail is entered for the de- 
fendant i, or where bail is entered for him by 
a wrong name *, or there are ſeveral defend- 
ants, and no bail is entered for one of them l, 
the proceedings are void, and coram non judice. 
But it is ſaid, that by the practice of this 
court, though the defendant's bail be not taken 
and entered till the laſt day of term, and the 
bill be put in before, any time that term, it 
is well enough; yet, from the time of the 
bail, the defendant is anſwerable as in cuſ- 
tody of the marſhal, and not before, in ſtrict- 
neſs of law”. 


% Hen. VI. 41. Cro. El. Cre, EL 605. Mam 
605. 694. Cro. Jac. 620. 
8 1 Sid. 373. 2 Keb. 368. Cro:. EL'za3, 
8. O. 1 Ventr. 135. 2 Lev. I Poph. 145. | 
13. 2 Keb. 790. S. C. m Hob. 70. Cro. Jac, 
h 1 Ventr. 135. 384. Jenk. 205, $. © 
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The bill againſt a priſoner is a complaint in 
writing, and, except where the action is brought 
for a tręſpaſs committed in Middlęſex“, ſhould 
alledge the defendant to be in cuſtody of the 
marſhal. Where the defendant is in actual 
cuſtody, the bill ſhould be filed, on treble- 
penny ſtamped parchment, with the clerk of 
the declarations, in the king's- bench office, 
before a copy of it is delivered to the defend- 
ant, or left for him with the gaoler or turn— 
key *. But a declaration againſt a defendant 
at large upon gail is good, although a bill 
have not been filed; becauſe, if the bringing 
of a writ of error, or any other reaſon, make 
the filing of a bill neceſſary, it may be filed at 
any time?. 

Where the defendant is in the actual or ſup- 
poſed cuſtody of the marſhal, upon a bill of 
Middleſex or latitat, &c. the bill, exhibited 
againit him as a priſoner of the court, is con- 
ſidered as the commencement of the ſuit, and 
the bill of AMiddlz/ex or latitat, &c, merely as 
| proceſs to bring him into court. Such pro- 
ceſs, therefore, may be ſued out, though the 


» Dyer, 118. (2). 11 Will. 40, 144, &c. 
„ R. E. 5 W. & M. III. 2 Bur. 960. But ſee 3 Bur, 
$ 1. (5). 8 Mod. 226, 7. 1244. 


P Say, Rep. 49. >" FO 
Slendan 
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defendant ought not to be arreſted upon it, 
before the cauſe of actionꝰ; and the plaintiff 
is allowed to give in evidence a cauſe of ac- 
tion, ariſing after it is ſued out, and before 
the exhibiting of the - bill *. It has been fre- 
quently ruled, however, that, for certain pur- 
poſes, a bill of Middleſex or latitat, out of 
this court, may be taken to be 1n nature of an 
original writ, in the common pleas*; and a 
latitat, even without a bill of Middleſex, if 
properly iſſued, and continued on the roll, has 
been holden to be a good commencement of 
the ſuit, to avoid a plea of the ſtatute of limi- 
tations , or a fender made after ſuing it out“. 
It was indeed ſaid by Holt, ch. J. that © there 
« js a difference between a civil action, and 
« an action given by a ſtatute ; for in the firſt 
<< caſe, the ſuing out a latitat within the time, 
« and continuing it afterwards, will be ſuffi- 
c cient; but in the other caſe, if the party 
« proceed by bill, he ought to file his bill 
within time, that it may appear to be upon 


* Cro. El. 271. Cro. Jae. 1 Sid. 53, 60. 2 Ld. Raym. 
561. 1 Ventr. 28. 8 Mod, 89fo. 1 Str. 550. 2 Str. 736. 
343. 1 Wilſ. 142. 2 Bur. 2 Ld. Raym. 1441. S. C. 
967. Doug. 62. 2 Bur. 961. 

Cowp. 454. Cro. Car. 264. 1 Will, 

© 1[d. 456. 77 

* Sty. Rep. 156, 178. 
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190 Ok the Bill 
ce the record itſelf ” : ”” But upon a writ of error, 
all the judges in the exchequer chamber held, 
that a latitat is a kind of original in the king's 
bench *. And accordingly, in two ſubſequent 
caſes ?, it was holden to be a good commence- 
ment of the ſuit in a penal action. Hence it ap- 
pears, that a latitat may be conſidered, ei- 
ther as the commencement of the action, or 
only as proceſs to bring the defendant into 
court, at the election of the plaintiff *. Though 
if it be ſtated as the commencement of the 
action, to avoid a fender, the defendant may 
deny that the plaintiff had any cauſe of action 
at the time of ſuing it out“; or if it be re- 
plied to a plea of the ſtatute of limitations, 
the defendant, in order to maintain his plea, 
may aver the real time of ſuing it out, in op- 
poſition to the zefte ?. | 
Where the proceedings are entered with a 
general memorandum, which relates to the firſt 
day of term, and the cauſe of action ap- 
_ pears, in evidence, to have ariſen after the 
firſt day of term, but before the ſuing 


Carth. 233. Cowp. 454. 
* 2 Ld. Raym. 883. „ „. 2 
Y Bridges v. Knapton, & Will, 146. 

Hardiman v. Whitaker, cited 1 Will, 141. 

in 2 Bur. 950. 3 Bur. 1243. 2 Bur. 950. 

8 | out 
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out of the writ, the plaintiff may produce the 
writ, in order to ſhew, that it was really ſued 
out, ſubſequent to the cauſe of action ?. And 
where, in a ſimilar cafe, the fact complained of 
was admitted by the defendant's plea of /on af- 
fault demeſne, the court held it to be well 
enough ; for the plaintiff need nor give any 
evidence on this plca, unleſs to aggravate da- 
mages: and the court will not nonſuit him, 
becauſe it is amendable by a new bill“. In 
like manner, where the defendant pleads plene 
adminiftravit*, or a tender*, he has a right 
to ſet up the fact againſt the fictitious rela- 
tion, in order to ſupport his plea. 


After verdict, a general memorandum, by 
which the cauſe of action appears to have ariſen 
after the action brought, has been allowed to 
be redtifhed by an examination of the real 
time of filing the dl, or of the bail®, to 
which the bill relates; but the better and more 
uſual way is to file a zew bill, and amend by 
* 
* .1 Blac. Rep. 312. 3 2 Keb. 790. S. C. And ſee 
Bur. 1241. S. C. Carth. 114. 1 Show. 147. 
A 2 Will. 171. 8. . | 
8. 1 Sid. 432. 2 Lev. 176. 
1 Sid. 432. T. Jon. 87. 3 Keb. 693. 8. 
f Cow p. 456. C. But ſee Carth, 113. 


E 1 Sid. 373. 2 Keb. 368, t 1 Str. 583. 2 Str. 151, 
S. C. 1Ventr. 135. 2 Lev. 13. 1162. 1 Will, 104. 
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CHAP; XIV. 


Of the Proceedings againff Priſoners in the 
actual cuſfodn of the Parſhal, previous to 
the _ 


Priſoner, in the actual cuſtody of the mar- 
ſhal, may be proceeded againſt by the 
fame plaintiff, at whoſe ſuit he was arreſted, or 
charged in cuſtody by a third perſon. And the 
fame plaintiff may proceed againſt him, either 
for the cauſe of action expreſſed in the proceſs, 
or for a different cauſe of action. 


If a priſoner be turned over from one cuſ- 
tody to another, it is always conſidered as a 
continuance of the ſame imprifonment *. 
Therefore, where a defendant, having been 
taken or charged in cuſtody of the ſheriff, or 
other officer, by meſne proceſs, 1s afterwards 
removed by habeas corpus, and committed to 
the cuſtody of the marſhal, the proceedings 
againſt him are to be reckoned, from the 
time of his having been ſo taken or charged 
in cuſtody . With this exception, it is a gene- 


8 1 Bur. 439. : dÞR, H. 26 G. III. 
ral 
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ral rule, that where the defendant is commit- 
ted to the cuſtody of the marſhal, upon a 
habeas e, or cepi corpus *, &c. before declaration, 
the plaintiff ſhould declare againſt him, before 
the end of the term next after ſuch commit- 
ment: or, in caſe of a ſurrender to the. mar- 
ſhal in diſcharge of bail, before the end of the 
term next after ſuch {urrender, and due notice 
thereof. But the term of the commitment or 
ſurrender is to be accounted one, although the 
defendant was not committed or ſurrendered 
till the laſt day of vacation. 

The mode of proceeding by the /ame plain- 
tiff, againſt a priſoner in cuſtody of the mar- 
ſhal, upon an attachment of privilege *, or pro- 
ceſs in treſpaſs, is by filing a Sill againſt him, 
as a priſoner of the court, with the clerk of the 
declarations in the king's-bench office ; and 
delivering a copy of it, on treble-penny 
ſtamped paper, to the defendant, or /urnkey at 
the king's-bench priſon. Burt the delivery 
of a declaration is ſufficient, without a Sill, 
where the priſoner is in cuſtody upon proceſs 
by original, By the practice of this court, no 

e R. M. 16 Car. II. 650. Mod. 306. 

6 Mod. 21. e R. H. 26 G. III. and ſee 

AR M. t6c4-411.R.E. R. i an 16 
5 W. & M. Reg. III. F 1. N. .. fe. 
{a). 6 Mod. 254. R. T. 2 E Cro. Car. 330. 

G. I. and note (a). 8 
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declaration can be delivered againſt a priſoner, 
in cuſtody of the marſhal, at the ſuit of the 
ſame plaintiff, except in term *, And formerly, 
the defendant was brought into court, by 
rule, in order to be charged with a declaration; 
there being no occaſion for a habeas corpus, 
where it was in the ſame court. But now, 
this practice is diſuſed: and there is no occa- 
ſion for an affidavit of the delivery of the de- 
claration, where the defendant is in cuſtody of 
the marſhal *. | | 
The time and manner of proceeding againſt 
a priſoner, by the /ame plaintiff for a different 
cauſe of action, are the ſame as by a third 
perſon. But neither the plaintiff nor a third 
perſon can charge him with a civil action, 
when he is in cuſtody of the marſhal, or in any 
other cuſtody, on a criminal account, with- 
* out leave of the court“, or a judge”. And 
; a priſoner in cuſtody on an attachment, for a 
contempt, is holden to be a priſoner in cuſtody 
on a criminal account, within the meaning of 
this rule. But a perſon attainted of felony, 


* 
ts 


P a” HET 749 et 


— — — 


2 Bur. 105 1, 2. I galk. 354. R. T. 2 G. I. Ja. 

r. N. 357. m Impey, 518, 

* R. E. W. & M. Reg. " Pr. Reg. 325. but ſee 
III. S 2. (#). Pr. Reg. 326, 7. Barnes, 


IT. Raym. 58. 1 Sid. 380. 2 Blac. Rep. 970. as 
9o. S. C. 1 Lev. 124. 1 to fugitives, &c. 
Sid. 154.8. C. I Lev. 146. 


age inſt Priſoners, &c. 195 
or even treaſon, may be charged with a civil 
action by leave of the court, or a judge; ſo as 
it be not to defeat the effect of the king's 
pardon, by diſabling him from going abroad . 

A priſoner, once committed to the cuſtody 
of the marſhal, is liable to be charged with a 
civil action, either by the /ame plaintiff or a 
third perſon, as long as he remains in actual 
cuſtody, For though it be a rule, that a pri- 
ſoner once ſuperſedeable is always fo, yet this 
holds only with regard to the /ame plaintiff, at 
whoſe ſuit he was ſuperſedeable ?; and even 
with regard to him, it muſt be underſtood 
with this qualification, that the priſoner is 
only ſuperſedeable, ſo long as he remains in 
the /ame cuſtody, and under the /ame proceſs: 


for the moment the nature of the cuſtody is 


Changed, the rule ceaſes. Therefore if a pri- 
ſoner, on meſne proceſs, be ſuperſedeable for 
any irregularity, as for want of the demand of a 
plea, he cannot take advantage of it, ter he is 
charged in execution; ſuppoſing he has any 
opportunity of applying on that ground, before 
he is charged in execution ?, 


© 2 Salk. 500. 7 Mod. 1 Blac. Rep. 30. 1 Will. 
153. 2 Ld. Raym. 848 S. 217. Foſt. 61. S. C. 
C. 1d. 1572. 2 Str. 873. S. ® 2 Bur. 1048. 
C. Caſ. temp. Hardw. 190. 11 T. R. 591. 
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The mode of charging a priſoner with an 
action, in cuſtody of the marſhal, in term time, 


is by filing a bill againſt him, as of that term, 


and delivering a declaration to the turnkey; 
after which, he muſt lie two terms, as to that 
party, before he can be diſcharged on common 
bail *. In vacation, there was formerly no way 
to charge him, but by making an entry in the 
marſhal's book, in the king's-bench office, that 
he ſhould remain in cuſtody, at the ſuit of the 
intended plaintiff, which was deemed ſuffi- 
cient to charge him, provided he were then in 
actual cuſtody; for if he were at liberty, he might 
have been arreſted :. But in a modern caſe*?, 
where this matter was fully diſcuſſed, the court 
of king's bench were of opinion, that the right 
method of charging the defendant with a new 
ſuit, in.vacation, is to file a bill as of the preced- 
ing term; and then to deliver to, or leave for 
the defendant, being in cuſtody, a copy of the 
declaration, as of the preceding term, and to 
make an affidavit thereof. For preventing, 


however, the detainer of priſoners, charged by 


declarations, in the cuſtody of the marſhal, 


"6 Mod. 254. 1 Salk. which does not ſeem to be 

213, 14. 345. 3 Salk. 150. neceſſary, where the defend- 
* 2 Bur. 1052. ant is in cuſtody of the mar- 
Q. as to the afidavit; ſhal. Ante, 194. 


where 
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where the cauſe of action againſt them does not 
amount to fen pounds, it is a rule, that 
ce no declaration ſhall be ſufficient cauſe of de- 
ce taining ſuch priſoner in cuſtody, unleſs an 
<« affidavit, that the plaintiff's cauſe of action 
ce againſt him does amount to fen pounds or 
cc ypwards, ſhall be firſt made and filed with 
ce the clerk of the rules, and the ſum ſpecified 
ee in ſuch affidavit indorſed by him on ſuch 
« declaration, before the ſame is left with the 
ce turnkey.” But this rule is confined to caſes 
where the priſoner 1s charged with a new ac- 
tion; and does not apply, where he is proceeded 
againſt by the /ame plaintiff, for the cauſe of 
action expreſſed in the proceſs ?, 


When a bill is filed againſt a priſoner in cuſ- 
tody of the marſhal, if a copy of it be delivered 
for him to the turnkey, four days excluſive before 
the end of the term, a rule to plead given, and 
a plea demaaded, which may be done on the 
back of the copy when delivered, the defendant 
ſhall plead as of that term; bur if the bill be not 
filed, and the copy delivered, four days ex- 
cluſive before the end of the term, the defend- 
ant may imparl until the next term“. 


u R. E. 15 G. II. Reg. 8. C. 
I . B. „ 
v Barnes, 75. Pr. Reg. 3. (a). 
330. Caſ. Prac, C. B. 144. 
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Ok the Proceedings againſt Priſoners in the 
actual Cuſtody of the * &c. previous to 
the Plea. 


EFORE the making of the ſtatute 4 & 5 
W. & M. c. 21. there could have been 

no declaration in this court, againſt a defend- 
ant in cuſtody of the ſheriff, or other officer 


by whom he was arreſted; but the plaintiff 


was obliged to bring a habeas corpus cum cauſe, 
and fo turn him- over to the cuſtody of the 
marſhal, in order to charge him with a decla- 
ration . But now, by the above ſtatute, 
which was paſſed to relieve plaintiffs from the 
trouble and expence of bringing up priſoners 
by habeas corpus, If any defendant be taken 
te or charged in cuſtody, at the ſuit of any per- 
tc ſon, upon any writ, out of any of the courts 
ec ar Weſtminſter, and impriſoned for want of 
« ſureties for his appearance, the plaintiff in 
cc ſuch writ may, before the end of the next 


2 See the preamble to the Bur. 105 1. 1 T. R. 192. 
ſtatute; R. M. 1654. $ 11. Ante, 168. . 
N. Rep; ML. winni T. R. 
$1. en 2 Wil. 120. 2 192. | 
ce term 
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cc term after ſuch writ is returnable, declare 
ce againſt ſuch priſoner, in the court out of 
«© which the writ iſſued, whereupon the ſaid 
«« priſoner was taken and impriſoned, or 
* charged in cuſtody; and may cauſe a true 
c copy thereof to be delivered to ſuch priſoner, 
© or to the gaoler or keeper of the priſon or 
ce gaol, in whoſe cuſtody ſuch prifoner ſhall be 
ce or remain: to which declaration the ſaid pri- 


* ſ{oner ſhall appear and plead; and if ſuch pri 


ce ſoner ſhall not appear and plead to the ſame, 
ce the plaintifF in ſuch caſe ſhall have judgment, 
* in ſuch manner as if the priſoner had ap- 
ce peared, and refuſed to anſwer or plead to 
cc ſuch declaration.“ 

And by the ſame ſtatute, 8 3. In all de- 
ce clarations, againſt any priſoner detained 
ce in priſon, by virtue of any writ or proceſs 
ce iſſued out of the court of king's bench, 
it ſhall be alledged in cuſtody of what ſhe- 
ce riff, bailiff, or ſteward of any franchiſe, 
ce Or other perſon having the return and execu- 
ce tion of writs, ſuch priſoner ſhall be, at the 
ce time of ſuch declaration, by virtue of the 
ce proceſs of the ſaid court, at the ſuit of the plain- 
cc tiffs; which allegation ſhall be as good and 


oo 


4 


© The words of the ſtatute are, that the plaintiff may de- 
clare, &c. and therefore it does not ſeem to be neceſſary 

to file a Bill, againſt a priſoner in cuſtody of the ſheriff, &c. 
O4 « effectual, 
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ce effectual, to all intents and purpoſes, as if ſuch _ 
ce priſoner or priſoners were in the cuſtody of 
ec the marſhal.” If the declaration, therefore, do 
not alledge, either expreſsly or by implication, 
at whoſe ſuit the defendant is in cuſtody, it will 
be bad on a general demurrer *, This alle- 
gation, however, is only neceſſary, where the 
plaintiff proceeds by attachment of privilege, or 
by bill of Middlz/ex, or other proceſs in treſpaſs. 


Upon this ſtatute, a defendant in the actual 
cuſtody of the ſheriff or other officer, upon 
meſne proceſs, may be proceeded againſt by 
the /ame plaintiff, at whoſe ſuit he was arreſted, 
or by a zhird perſon ; by the former upon the 
original caption, by the latter upon a ſubſe- 
quent charge, and by either of them upon a 
recaption, by virtue of an ęſcape warrant *, 


The mode of charging a defendant in the ac- 
tual cuſtody of the ſheriff, & c. for a bai/able cauſe 
of action, is by making an affidavit thereof, and 
ſuing out proceſs, which ſhould be duly marked 
or indorſed for bail, and left at the ſheriff's 
office. But if the cauſe of action be not bail- 
able, the /ame plaintiff, or a third perfon, may 


42 Ld. Raym. 1362. 1 upon a recaption, ſee R. T. 
Wil. 119, 120. 6 Ann. 6 Mod. 21. 254. 
© For the time of declaring 


proceed 
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proceed againſt the defendant, as if he were at 
large, by ſerving him with a copy of proceſs “. 

When the defendant is taken and detained, 
or charged in cuſtody of the ſheriff, &c. the ſta- 
tute expreſsly provides, that the plaintiff may 
declare againſt him, before the end of the next 
term after the proceſs is returnable; and by 
rule of E. 5 W. & M. if the declaration be 
not filed within that time, the priſoner ſhall be 
diſcharged on common bail. But a ſubſequent 
rule“ having rather ambignouſly required, that 
if the defendant ſhould remain in cuſtody for /wwo 
terms, and the plaintiff ſhould not declare 
againſt him within that time, the defendant 


ſhould be diſcharged out of cuſtody, after the 


end of the ſecond term after ſuch impriſon- 
ment; the judges, in favour of liberty, deter- 
mined, that where a defendant was arreſted in 
one term, on a writ returnable the next, the 
term in which the defendant was arreſted 
ſhould be reckoned as one of the two terms; 
and conſequently, that the defendant ſhould be 
diſcharged, for want of a declaration, after the 
end of the ſame term in which the writ was re- 
turnablei, This practice, however, has been 
ſince altered; and it is now ſettled, agreeably to 
the letter and intention of the ſtatute, that * in 
fi T. R. 192. bR.T.2 G. J. 


E Reg. III. 5 6. and ſee 13 Bur. 1448. 4 Bur. 


Garth. 459. 1 Salk, 98. S. C. 2060. 
| 7 « all 
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* all caſes where a priſoner is taken or charged 
cin cuſtody, by meſne proceſs iſſuing out of this 
* court, the plaintiff may declare againſt him, 
« before the end of the next term after the re- 
ce turn of the proceſs, by virtue whereof he was 
ce taken or charged in cuſtody *,” The term 
however, in which the proceſs, whereon the de- 
fendant was arreſted, is returnable, is ſtill ac- 
counted one of the two terms; although it be 
returnable on the laſt day of the term l. And 
the plaintiff cannot declare gere the return of 
the proceſs, upon which the defendant was 
taken or charged in cuſtody *. 


If the defendant be taken and detained, or 
charged in the cuſtody of the ſheriff, &c. for 
a bailable cauſe of action, a copy of the decla- 
ration ſhould be delivered perſonally to the 
defendant, or left for him with the gaoler, or 
keeper of the gaol or priſon, in whoſe cuſtody 
he is confined ; it not being ſufficient, in ſuch 
| Caſe, to leave a declaration in the office, to 
which the defendant is notobliged to plead, and 
on which the plaintiff cannot take a regular 
judgment *. And“ if any gaoler or keeper of 


* R. II. 26 G. III. III. 5 1. 
.. n Stat. 4&5 W. & M. c. 21, 


m R. E. 5 W. & M. Reg. L x Str. 474. 


BY a priſon, 
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te a priſon, having received a copy of a declara- 
ce tion, againſt any priſoner in his cuſtody, ſhall 
e ſuppreſs the ſame, and not deliver it forth- 
te with unto ſuch priſoner, an attachment ſhall 
ce be iſſued againſt him ?.” But if the defendant 
be ſerved, in cuſtody of the ſheriff, &c. with a 
copy of proceſs, at the fuit of the /ame or 
a different plaintiff, it is not neceſſary that a copy 
of the declaration ſhould be deltvered per- 
ſonally to the defendant, or left for him with 
the gaoler or turnkey; but it may be delivered 
or filed, abſolutely or de bene eſſe, and the 
plaintiff may proceed thereon, as if the de- 
fendant were at large *. 

The plaintiff having declared, an afidavit 
ſhould be made and filed, with the clerk of 
the rules, before the firſt day of the enſu- 
ing term”; ſtating the delivery of a copy 


of the declaration, and the time- when, and. 


perſon to whom, the ſame was delivered *; 
if to a gaoler or turnkey, that he ac- 
knowledged the defendant was then a prifoner 
in his cuſtody '; and that the defendant was 
arreſted, or charged in cuſtody, by proceſs of 
this court, returnable before the delivery of 
the copy *. The time when ſuch affidavit was 
t R. E. 5 W. & M. Reg. „ & M. Reg. 
A | | THE 52. 
192. . 
FR. H. 6 G. III. | h 
filed, 
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filed, ſhould be entered thereon, by the clerk of 
the rules, and a copy of it produced to the ſe- 
condary, before judgment. Hence it is ne- 
ceſſary, and uſual in practice, where the de- 
fendant is in cuſtody of the ſheriff, &c. to have 
three copies of the declaration; one to be de- 
livered to the defendant, or left for him with 
the gaoler or turnkey; another to be annexed 
to the original affidavit of ſuch delivery, and 
filed with the clerk of the rules; and a third, to 
be annexed to an office copy of ſuch affidavit: 
on this laſt copy, the maſter will give a rule, 
which the clerk of the rules enters in his paper, 
for the defendant to appear and plead; and on 
default thereof, judgment may be ſigned *, 
The times of appearing and pleading, when 
the defendant is in cuſtody of the ſheriff, &c. are 
regulated as follows: That © upon every ar- 
ce reſt, by meſne proceſs out of this court, re- 
ce turnable the firſt day of Eaſter or Michael- 
cc mas term, if a copy of the declaration be 
« delivered againſt the defendant, before one 
« month from the day of Eaſter, or the mor- 
« row of All Souls,“ (that is, before the third 
return of Eaſter term, or of Michaelmas term, 
as it then ſtood ,) © and affidavit thereof 
«< made and filed, and the defendant do not ap- 


u R. E. 5 W. & M. Reg. ſince ſhortened, by the ſta- 


III. 2. (6). tute 24 G. II. c. 48. 


This term having been 
ce pear, 
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te pear, before the end of en days after thoſe 
te terms reſpectively, judgment may be entered 
ce againſt him, if rules have been given: but it 
cc he appear within that time, he ſhall imparl 
©« until the next term; unleſs the action be in 
« London or Middleſex, and the defendant 
e be in priſon within forty miles of London 
or Weſtminſter: Then, though he appear 
© before the expiration of that time, he ſhall 
ce plead !wo days before the eſſoin day of the 
«© next term: and in default thereof, rules 
ce having been given, judgment may be entered 
ce againſt him as aforeſaid v.“ 


That © if a copy of the declaration be deli- 
te vered againſt ſuch defendant, on or after one 
© month from the day of Eaſter in Eaſter term, 
© or the morrow of All Souls in Michaelmas 
«term, or in Hilary or Trinity term, and 
ce thereupon the plaintiff give rules to appear 
ce and anſwer, then, if the defendant appear 
« two days before the eſſoin day of the next 


ce term, he ſhall imparl until the next term; but 


ce if he do not appear within that time, judg- 


Rx 3? 


ce ment may be given againſt him k. 


And that © if a writ be returnable in any 


ce term, and a copy of the declaration have 
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cc been delivered before the eſſoin day of 
de the next term, the plaintiff, in ſuch next 
© term, may give rules to appear and anſwer : 
« And if the defendant do not appear and 
ce plead, upon the expiration of the rules, 
«& judgment ſhall be given againſt him?,” 
When the defendant is in cuſtody of the 
ſheriff, &c. the demand of a plea is unneceſſa- 
ry *. But in every other reſpect, the proceedings 
ſubſequent to the declaration, againſt a de- 
fendant in cuſtody of the ſheriff, &c. are ſimilar 
to the proceedings againſt Naim, when in cuſ- 


tody of the marſhal. 


R. E. 5 W. & M. Ree: III. 55. 1 T. N. 591. 


Lo! 


CHAP. XVII. 


Of the Proceedings againſt Priſoners in the 
actual Culfody of the Parthal or Sheriff, 
&c. ſubſequent to the Plea, 


FTER the delivery of the declaration 
| againſt a priſoner, in cuſtody of the mar- 
ſhal or ſheriff, & c. except on a ſurrender in diſ- 
charge of bail, the plaintiff ſnould proceed 
to trial, or final judgment, within res terms 
next after ſuch declaration delivered, if by the 
courſe of the court he can ſo proceed; of 
which three terms, the term of the declara- 
tion is one“: and ſhould cauſe the defendant 
to be charged in execution, within 7wo terms 
next after ſuch trial or judgment; of which 
two terms, the term wherein the trial was 
had, or judgment obtained, is alſo one*: in 
caſe no writ of error be depending, nor 
injunction obtained, for ſtay of proceedings. 
And if any writ of error be depending, or 
injunction obtained, then within 7wwo terms 
next after the judgment be affirmed, the writ 


a R. H. 26 G. III. And ſee R. T. 2G. . and the 
notes thereon. 
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of error nonpros'd or diſcontinued, or the in- 


junction diſſolved ; including the term of the 


affirmance, nonpros, diſcontinuance, or diſſolv- 


ing the injunction *. 


In caſe of a ſurrender to the marſhal, in diſ- 


charge of bail, after declaration, the plaintiff 


ſhould proceed to trial, or final judgment, 
within Zhree terms next after ſuch ſurrender, 
and due notice thereof, if by the courſe of the 
court he can ſo proceed ; of which three terms, 


the term of the ſurrender is one“: or, in caſe 


of a ſurrender in diſcharge of bail, after trial 
or final judgment, he ſhould cauſe the de- 
fendant to be charged in execution, within 


two terms next after ſuch ſurrender, and due 


notice thereof; of which two terms, the term 


of the ſurrender is alſo one“: in caſe. no 


writ of error be depending, nor injunc- 
tion obtained, for ſtay of proceedings. And 


if any writ of error be depending, or injunc- 


tion obtained, then within 7wo terms next after 
the judgment be affirmed, &c®. 

To charge a defendant in execution, the pro- 
ceedings muſt be entered on record, and the 
judgment-roll docketed and filed: after which, 
if the defendant be a priſoner in the king's 
bench priſon, the plaintiff's attorney ſhould 


d R. T. 2 G. I. (4). 1 Will. 297. 2 Will. 325. 3 Bur. 
1787. 4 Bur. 2060, R. H. 26G. III. : 
obtain 


z 
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obtain a rule, from the clerk of the rules, for 
the marſhal to acknowledge him in his cuſ- 
tody ©; and the marſhal, being ſerved with a 
copy of the rule, will write his acknowledg- 
ment at the bottom of it, which ought to be 
of the /ame term, in which the defendant is 
charged in execution, and not of a preceding 
term“. A committitur-piece ſhould be then drawn 
up, on unſtamped parchment, in the form of 
a bail-piece, and the committitur entered in 
the marſhal's book ©; after which the com- 
mittitur-piece ſhould be filed, with the clerk 
of the judgments, in order that he may 
enter the committitur on record: for unleſs 
it be actually entered on record, before the 
end of the ſecond term, the defendant is ſuper- 
ſedeable; and there is no extenſion of the time 
to the continuance- day after term, nor 1s it 
ſufficient, that there be an entry in the marſhal's 
book in time . Where the defendant has been 
once committed, a ſecond commitment for the 
ſame cauſe, before the firit is diſcharged, or 
notice given that it is abandoned, is clearly 
informal *, | 


To charge the defendant in execution 
in a county-gaol, a writ of capias ad ſa- 
tisfaciendum muſt be ſued out, and lodged 


K R. $6. 14.2. (9). f 2 Str. 1215, 1226. 3 
4 1 T. R. 464. Bur, 1841. 
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with the ſheriff, If the defendant be re- 


moved, after declaration, to the Fleet, or found 
in the priſon of an ixferior court, the mode of 
charging him in execution is by writ of Ha- 


beas corpus ad ſatisfaciendum, returnable in 


court, on a day certain in term; and the num- 
ber of the judgment-ro]ll muſt be indorſed on 
the habeas corpus*, Nor is the priſoner bound 
to give notice of his removal ; but the plain- 
tiff muſt take notice of it at his peril. There- 


fore where a priſoner, who had been ſurren- 


dered in diſcharge of his bail, and afterwards 


removed to the Fleet, without giving any no- 


tice to the plaintiff, was charged in execution, 


as a priſoner in the king's bench, the court 


granted a ſaperſedeas; for the plaintiff ſhould 
have demanded to ſee the priſoner, and, if 
not produced, would have known where to 
find him, and bring him back by habeas cor- 
pus, to charge him: and it would be putting 
difficulties upon priſoners, to oblige them to 
give notice®. When the defendant is charged, 
by any of theſe means, the execution 1s con- 
fidered as executed; and therefore, where the 
plaintiff afterwards died, it was holden that 
his executors were not bound to revive the 


bey, 514. But fee % KF. 2G. I. (6). 
Barnes, 389, * 2 Str. 1153. 
11 Sid. 100. R. M. 16544. | 
Judgment 


* 
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judgment by /cire facias; or to charge the de- 
fendant in execution de novo |. 

If the declaration be not delivered, and an 
affidavit thereof duly made and filed, (where 
the defendant is in cuſtody of the ſheriff, &c. ) or 
if the plaintiff do not proceed to trial or final 
judgment, or cauſe the defendant to be charged 
in execution, in due time, the defendant may 
be diſcharged out of cuſtody, by writ of /uper- 
ſedeas or otherwiſe, according to the courſe of 
the court, on filing common bail by #1}, or 
entering a common appearance by original ; 
unleſs, upon notice given to the plaintiff's at- 
torney, good cauſe be ſhewn to the contrary * 
And the defendant may alſo be diſcharged out 
of cuſtody, when the action is abated, diſ- 
continued, or decided in his favour. 

To diſcbarge a priſoner for not declaring, or 
for not proceeding to final judgment or execu- 
tion, in due time, the defendant's attorney or 
agent ſhould obtain a certificate“, or copy of 


i King v. Milleet, H. 22 the defendant. R. T.2 G. I. 


G. . 

m R. H. 26 G. III. And ſee 
R. E. 5 W. & M. Reg III. 5 
6. R. T. 2 G. I. Say. Rep. 111. 

n It was formerly neceſſary 
to get a certificate from the 
clerk of the declarations, 


that no bill or declaration 


was filed in his office againſt 


§ 1. (%. 1 Str. 474. But 


this certificate was found to 
be uſeleſs; as the fling of a 
bill or declaration might be 
ſhewn for cauſe againſt the 
defendant's diſcharge, and 
therefore it is now diſpenſed 
with. 
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the cauſes wherewith he ſtands charged, from 


the clerk of the papers of the king's- bench 


priſon, if in cuſtody of the marſhal ; or, if in 
cuſtody of a ſheriff or other officer, from the 
gaoler or keeper of the priſon in which he is 
confined ®; and in the latter caſe, an affidavit 
muſt be made, of his having ſigned the ſame? : 
upon which a ſummons ſhould be taken out, 
and ſerved on the plaintiff's attorney or agent, 
to attend a judge, and ſhew cauſe, why the de; 
fendant ſhould not be diſcharged out of the 
cuſtody of the marſhal; or, if in cuſtody of a 
ſheriff, &c. why a writ of ſuper/edeas ſhould not 
iſſue to diſcharge him, on filing common bail 
by bill, or entering a common appearance by 
original, At the time appointed by the ſum- 
mons, the plaintiff's attorney or agent either 
attends and conſents to an order, ſhews cauſe 
againſt it, or does not attend. [In the latter 
caſe, an affidavit being made of the ſervice 
and attendance, the judge will make an order 
for the defendant's diſcharge, on the t ſum- 
mons , if the application be for not declaring: 
but if it be for not proceeding to judgment 
or execution in due time, there mult be zhree 
ſummonſes*, before the judge will make an 


„„ 41:4). 4 Id. 5 23. 
” Impey, 522, 525. 3 


order 
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order for non- attendance; and in a country 
cauſe, the order, on an attendance, is not abſo- 
lute in the firſt inſtance, but only an order nf, 
unleſs cauſe be ſhewn in a week, to give the 
agent an opportunity of writing to his client 
for inſtructions *, When an order is made for 
the defendant's diſcharge, common bail ſhould 
be filed with the clerk of the common bails by 
bill, or a common appearance entered with the 


 Filacer by original ©; and if the defendant be in 


cuſtody of the marſhal, a certificate from the 
clerk of the bails or Flacer, of the bail being 
filed, or an appearance entered, will be a ſuf- 
ficient ground for diſcharging him, without a 
ſuperſedeas"'. But if the defendant be in cuſ- 
tody of a ſheriff or other officer, he muſt ſue 
out a writ of ſuper/edeas ; for iſſuing which, 


by Bill, the bail-piece, ſigned by one of the 


judges, is a warrant to the officer, with whom 
It 15 to be left; and he delivers it over to the 
clerk of the common bails to be filed“. By 
original, the writ of ſuperſedeas is made out by 
the Flacer“. 


Having chus ſhewn in what manner the 


defendant is to be diſcharged, it will be 
proper to conſider what cauſes may be aſ- 
ſigned, and will be deemed ſufficient to pre- 
© Impey, 526, d. ibid. 
1 17. ibid. , = Trye, ia pref. 
Y N. T. 38. I. 42. . | | 
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vent his diſcharge, for not declaring, proceed- 


ing to trial or final judgment, or charging 


him in execution. Where there are two de- 


fendants, and one of them is arreſted and de- 
tained in priſon, but the other abſconds, ſo 
that the plaintiff is obliged to proceed to out- 
lawry againſt him, this ſeems to be a good 
cauſe for not declaring againſt the defendant 
who is in priſon, until the other defendant be 
outlawed?. But it is ſaid, that in ſuch caſe 
the plaintiff muſt move for time to declare, 
againſt the defendant in cuſtody “. 


After declaration, if the venue be laid in a 
county where the aſſizes are holden but once a 


year, it may be impoſſible, by the courſe of 


the court, for the plaintiff to try his cauſe in 
three terms: this therefore, when it happens, 
is allowed to be a good cauſe for not proceed- 


ing to trial * So where the writ, in a coun- 


try cauſe, was returnable in Michaelmas term, 
and the plaintiff declared in Hilary, and the 
defendant imparled till Eaſter term, by which 
means the plaintiff was diſabled from proceed- 
ing to trial, till the next ſummer aſſizes, a 
judge refuſed to grant a /uper/edeas*, And in 


1 Barnes, 4oi. 2 Blac. 2 Cromp. g. 


Rep. 759. Pr. Reg. 327. Barnes, 383. 
ſiemb. contra. o Cripps and Wiggin, T. 


2 Per cur. E. 12 G. III. 28 G. III. 
like 
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like manner, where the court take time to 
give judgment on demurrer, &c. they will not 
ſuffer the plaintiff to be prejudiced, but will 
allow this to be a good caule for r not proceed- 
ing to final judgment. 


After trial or final judgment, a writ of er- 
ror and injunction are, whilſt they continue in 
force, good cauſes for not charging the de- 
fendant in execution . And a regular treaty 
of accommodation, or agreement for a com- 
promiſe, is, in any ſtage of the action, a good 
cauſe for not declaring, &c*, But no treaty 
or agreement is ſufficient to prevent a ſuper- 
ſedeas, unleſs it be in writing, ſigned by the 
defendant or his attorney, or ſome perſon duly 
authorized by the defendant; and it be ex- 
preſſed therein, that proceedings are ſtayed 
at the defendant's requeſt!. | 

If the defendant be ſuperſeded, or ſuperſede- 


able, for want of proceedings before judgment, 
the plaintiff may, nevertheleſs, take or charge 


him in execution, at any time after judg- 


ment*. But he cannot do ſo, if the defend- 
ant be ſuperſeded, or ſuperſedeable, for want 
of being charged in execution. And in the lat- 


Barnes, 383. | © R. T. 2 G. I. G1. el. 

4 2 Wilſ. 380. R. H. 26 1 T. R. 591. (a). Davies 
G. and Brown, in the exchequer, 
_ © 4 Bur. 2063.3 Wilſ. 455. M. 27 G. III. S. P. 

R. H. 26 G. III. R. T. 26. 1.4 1 (eh 
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ter vale. the defendant cannot be holden to 
ſpecial bail in a ſecond action, upon the judg- 
ment, The /uper/edeas, however, in the firſt 
action, cannot be pleaded in bar of the ſecond *: 
And after judgment obtained in the ſecond ac- 
tion, the defendant 1 Is again liable to be taken 
in execution“. 


Cow p. 72. ! Cowp. 72. 
1 T. R. 273. 
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C. HAP. XVIII. 


Or the Declaration by original Wrie, and 
Bill againſt Defendants in the ſuppoſed 
Cuſtodp of the Parſhal. 


AVING done with the proceedings 

againſt priſoners, in the actual cuſtody of 
the marſhal and ſheriff, &c. we are now to 
ſuppoſe the defendant 41 large, and to conſider 
the time and manner of declaring againſt him, 
by original writ ; or by bill, alledging him to 
be in cuſtody of the marſhal. 

Upon an original writ, the plaintiff muſt 
declare in chief, for the ſame cauſe of action 
as is expreſſed in the proceſs; and he can- 
not declare by the bye, for a different cauſe 
of action, after the end of the term in which 
the proceſs 1s returnable: nor can any other 
perſon declare by the bye at all. But upon pro- 
ceſs in zre/paſs, when the defendant” has filed 
bail, or the plaintiff has filed it for him, ac- 
cording to the ſtatute, the plaintiff may de- 
clare in chief, for any cauſe of action whatever*; 
and he may declare by the bye, in as many dif- 


#R.E.15 G. II, Reg. 1. Cowp. 455. 
ferent 
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| ferent ations as he thinks fit, at any time be- 

. fore the end of the next term after the return 

al : of the proceſs*. It is alſo a ſettled: point, 
| that when bail is filed by the defendant, upon 
ſuch proceſs, any other perſon, beſides the 

plaintiff, may declare againſt him by the bye, at 

any time during the term wherein the proceſs 


p 
1 js returnable, . curidæ: and he need not 
0 | wait to declare, till the delivery of the declara- 
il 


tion in chief. But where bail is filed by the 
plaintiff, according to the ſtatute, this is not 
fuch a general bringing of the defendant into 
court, as will warrant any perſon, except the 
plaintiff, in delivering a ee by the He 
againſt him e. | 

early, when the ti by original 
were ore tenus, at the bar of the court, the plain- 
tiff was demandable on the defendant's appear- 
ance; and if he did not appear, or would not 
= count againſt him, he might have been im- 
wr mediately nonſuited . But the parties, by con- 
g | ſent, might have obtained a day before decla- 


b R. M. 10 G. II. Reg, Con. Phillips's caſe, 1 
x. (5). But ſee Gilb. K. B. Cromp. 100, - 
e.. * 2 Str. 1027. Cal, temp. 
© Poph. 146. Carth. 377. Hardw. 207. 8. C. R. M. 
x Salk. 2. S. C. Gilb. K. 10 G. II. Reg. 1. 
. 4 Bur. 2181. 2 Hew. IV. 15, 23. 22 
3 T. R. 627. | Edæw. IV. 1. 


Rt 5 | ration, 
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ration, which was called a dies datus prece par- 
tium * ; for the conſent of the defendant exempt- 
ed the plaintiff from the neceſſity of declaring 
immediately. In that caſe, if the defend- 
ant had made default at the day given, ſince 
there was no declaration, the plaintiff could 
not have had judgment, but was obliged to 
bring him in again by proceſs* : for none 
could have judgment, but upon complaint ex- 
hibited againſt the defendant whilſt in court. 
But after declaration, if the defendant had 
made default, judgment was given againſt 
him; becauſe having deſerted the court, he 
ceaſed to oppoſe the plaintiff's demands, and 
ſo ſubmitted that the court ſhould give judg- 
ment, 

In proceſs of time, when the proceedings 
were no longer ore tenus, but the defendant 
was at liberty to appear by attorney, the de- 
fendant could not have nonſuited the plaintiff, 
without giving a rule to declare, and calling 
for a declaration. If the writ were returnable 
in five weeks of Eaſter, or on the laſt return of 
any term, the defendant, having given a rule, 
and called for a declaration, might have enter- 


ed a nonſuit, if it were not delivered four 


s Hardr. 365. 153. S. C. 6 Mod. 6, 7, 8 
Big Hen. VIII. 6. Moor, 79. 1 Salk. 216. S. C. 

3 Leon. 14. Benl. & Dalis, Gilb. C. P. 40, 41. 
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days, or more, before the eſſoin-day of the 
enſuing term“: and if the writ were returnable 
on any other return, the defendant, having in 
like manner given a rule, and called for a 
declaration, might have entered a nonſuir, if 
it were not delivered ſome time during the 
. ſame term *. But if the defendant had appear- 
ed the firſt term, and given no rule to de- 
clare, the defendant's attorney might have 
been compelled to accept a declaration the ſe— 
cond term, with an imparlance; and the de- 
claration might have been entered as of that 
term, with an imparlance over to the next term, 
or in the firſt term with an incipitur, as the 
caſe required n. In ſuch caſe, however, if the 
plaintiff had not declared the ſecond term, a 
nonſuit might have been entered at the end of 
the ſecond term, upon a continuance over by 
dies datus, but not the third term or after“. 
This was plainly agreeable to the ancient 
practice of the court of common pleas*. And 
now the plaintiff, according to the modern prac- 
tice of that court, has a general liberty to declare 
by original, till the end of the next term after 
the return of the proceſs, whether it be return- 


ER; M. 1054. i * 16: ro. 
* R. M. 1654. § 14, 15, 


. 
N. 1. 4 ö * 2 B. | 
R 


able 
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able on the firſt, or any other return of the 
term?. But ſtill the defendant muſt, before 
the end of the ſecond term, or within four 
days after, enter a rule for the plaintiff to 
declare, and demand a declaration in writ- 
ing ; and if the plaintiff do not declare be- 
fore the rule is out, the defendant may, at any 
time before the eſſoin day of the next term, 
ſign a non-pros, but not afterwards": and the 
plaintiff is not allowed any longer time to de- 
clare, without leave, than the time limited by 
the defendant's rule*. But if the plaintiff be 
not called upon by rule to declare, he hath all 
the vacation of the ſecond term to declare in*. 


The declaration 1s a legal ſpecification of 


the cauſe of action: and, in actions by origi- 


nal, ſhould be entitled of the term in which it is 
filed or delivered. The venue ſhould be laid 
in the county where the original was brought ; 
for otherwiſe, we have ſeen, theplaintiff will loſe 
his bail“. In account, annuity, covenant, debt, de- 
tinue, and replevin, where the original is a ſum- 
mons, the declaration begins by ſtating, that 
the defendant was ſummoned to anſwer: in ace 


*K. 9 lan. C . 
2 R. M. 1 G. II. Reg. 2. R. H. 9 Ann. C. B. 
G. B. t Pr. Reg. 121. 


© R. H. 9 Ann. C. B. R. * Ante, 151. R. H. 22 


M. 10 G. II. Reg. 2. (5). G. III. C. B. contra. 
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222 Df the Declaration, &c. 
tions on the caſe, ejeFment, treſpaſs, &c. where 
the original is an attachment, it ſtates, that he 
was attached to anſwer v. But where by the 
declaration it appears, that the defendant was 
ſummoned inſtead of attached, or vice verſa, the 
defendant cannot demur, without craving cher 
of the original, and ſetting it forth, in order to 
ſhew that it does not warrant the declaration”. 

It was formerly uſual, for the declaration to 
repeat the whole of the original writ *, But this 
practice being productive of great and unne- 
ceſſary prolixity, a rule of court was made, 
that „ declarations in actions upon the cgſe, 
& and general ſtatutes, other than debt, repeat 
« not the original writ, but only the nature of 


« the action; as that the defendant was 47 


tc tached to anſwer the plaintiff, in a plea of tre/- 
te paſs upon the caſe, or in a plea of treſpaſs and 
cc contempt, againſt the form of the ſtatute” .”” And 
even in ?reſpaſs, vi et armis, commenced by 
original, it has been deemed ſufficient, on a 
general demurrer, to ſtate, in the declaration, 
that the defendant was attached to anſwer the 


Com. Dig. tit. Pleader, C. Fort. 341. Caſ. temp. 
C. 12. Hardw. 189. Barnard v. Maſc, 
” Cro, Jac. 108. Cro. C. B. 
Car. 91. 1 Saund. 318. 1 * Com, Dig. tit. Pleader, 


— Keb. $44. 1 OC. 12. 


Mod. 3. S. C. 4 Mod. 246. J R. M. 1654. $ 12. 
2 Salk. 701. 6 Mod, 28. 8. 


plaintif 
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plaintiff 2 a plea of treſpaſs, without ſetting 
forth the circumſtances *, 

In actions by 4:11, the plaintiff may declare, 
as a matter of courſe, at any time before the 
end of the next term. after the return of the 
proceſs *: and if he be not ready to declare 
within that time, he may obtain a ſide- bar 
rule, from the clerk of the rules, for further 
time to declare, until the firſt day of the en- 
ſuing term; a copy of which rule ſhould be 
| ſerved on the defendant's attorney, or ſtuck up 
in the king's-bench office, if the defendant 
have not appeared *. This rule cannot, in ge- 
neral, be had where the defendant is a priſoner®. 
But where, on a writ againſt three, one was ar- 
reſted and lay in gaol, and the other two ab- 


ſconded, the court refuſed to diſcharge the 


priſoner; ſaying, that he muſt appear for all, 
or lie in gaol till the other two be outlawed . 
But the plaintiff, in ſuch caſe, ſhould move the 
court, or apply to a judge, for time to declare 


z Carth. 108. 12 Mod: 237. Re Mi- 10 
Stat. 13 Car. II. flat. 2. . , 3. ja © 0 
e. 2-4 3- And for the an- R. 112. 3 T. 4 
cient time of declaring by Þ Impey, 153. 
bil}, ſee Gilb. C. P. 40, 11. Pr. Reg. 3 
Stat. 8 Eliz. c. 2. Hanſ. iuj- i Per Car. E. 12 Go . 
trod. 2. 3 Bulſt. 214. Cro. 2 Cromp. 9. Barnes, 396, 
Jac. 620. 2 Keb. 478, 812. 401. 2 Blac. Rep. 759. 
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againſt the priſoner, until the outlawry or ap- 
pearance of the other defendants *. If the 
plaintiff be ſtill unprepared, he may obtain 
other rules for time to declare, from the be- 
ginning to the end of the term, and from the 
end of one term to the beginning of another, 
alternately, as often as may be neceſſary, But 
after ſeveral rules have been obtained, the 
court, on motion, will make a peremptory one, 


for the plaintiff to declare, before the end of 
the term, in which the motion is made*. 


The declaration upon the il is a mere copy 
of it; and ſhould correſpond with the proceſs, 
in the names and deſcription of the parties : 
for if there be a material variance, the court 


will ſet aſide the proceedings. But where 


proceſs is taken out againſt the defendant by 


a wrong name, and he appears by his right 


name, the plaintiff may declare againſt him 
by the name in which he appears, ſtating that 
he was arreited, or ſerved with proceſs, by 
the other: for by appearing, the defendant ad- 
mits himſelf to be the perſon ſued ; and ſo the 
variance is immaterial®, In ſuch caſe, how-: 
ever, if the defendant do not ,appear, the 


plaintiff cannot rectify the miſtake by appear- 


© 1d. ibid, 23G. III. Boyneagainſt Mills, 
f Impey, 153. M. 25 G. III. 3 T. R. 611. 
Green and Robinſon, H. 


5 ing 
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ing for him, in his right name, according to 
the ſtatute l. | 

Upon general proceſs, the plaintiff may de- 
clare qui tam, or as executor or adminiſtrator, 
&c*, But this rule will not hold & conver/o z 
for where the proceſs was to anſwer the plain- 
tiff qui tam, &c. and the declaration was in his 
own name only, omitting the qui tam part, the 
court held the variance to be fatal, and ſet 
alide the proceedings *. In a ſubſequent caſe, 
the proceedings were ſet alide, where the pro- 
ceſs was to anſwer the plaintiffs as af/ignees of 
a bankrupt, and the declaration was in their 
own right ; for the plaintiffs cannot declare ge- 


nerally, on proceſs ſued out in a ſpecial cha- 
racter l. 


The declaration by 21%, ſhould regularly be 
entitled of the day on which the writ is return- 
able: for the bill, of which it is a copy, can- 


* 3 T. N. 611. 

1 2 Str. 1232. 

* 4 Bur. 2417. 

1 Meggs and another, aſ- 
ſignees of Cochran, againſt 
Ford, E. 25 G. III. It ap- 
pears, however, to have been 
the opinion of Tates, Juſt. 
in the caſe of Canning and 


* 


Davis, (4 Bur. 2417.) that 
though the plaintiff ſtile him- 
ſelf executor, or give himſelf 
any other ſuperfluous deſcrip- 
tion in the proceſs, and de- 
clare otherwiſe, yet thts will 
not hurt, for the demand is 
ſtill the ſame. 2 Blac. Rep. 
722. 3 Will. 141. S. C. 
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not be filed till bail is put in, which cannot be. 
till the return of the writ”. And where there 
are ſeveral defendants, who put in bail of dif- 
tcrent terms, the declaration ſhould be entitled 
of the term when the laſt bail was put in“. In 
practice it is uſual, when the cauſe of action 


will admit of it, to entitle the declaration gene- 


rally, of the term in which the writ 1s return- 
able; and though filed or delivered, it cannot 
regularly be entitled, of a ſubſequent term. 
But it ſhould always be entitled, after the time 
when the cauſe of action is ſlated to have ac- 
crued : therefore, where the cauſe of action is 


ſtated to have accrued, after the firſt day of the 


term in which the writ 1s returnable, the de- 
claration ſhould be entitled of a ſubſequent day 
in that term, and not of the term generally : 
for a general title refers to the firſt day of the 
term; and upon ſuch a title, it would appear 
that the action was commenced, before the 
cauſe of it accrued. Yet, where the cauſe of 
action was ſtated to have accrued on the firſt 
day of, term, the court on demurrer held, that 


the declaration might be entitled of the term 
generally; for the delivery of the declaration 


m Caf. temp. Hardw. 141. » 1 Will. 242. 
But vide ante, 187. © 3 T. R. 624. 


4 
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is the act of the party, and in ancient times 
it could not have been delivered till the ſitting 
of the court: ſo that the cauſe of action might 
well have accrued, before the actual delivery 
of the declaration“. Where a declaration is 
improperly entitled, the plaintiff may have it 
corrected, on an affidavit of the fact. Or it 
may be ſet right, at the inſtance of the defend- 
ant, if neceſſary for his defence: Thus, where 
the declaration is entitled of the term generally, 
and the defendant pleads plene adminiſtravit *, 
or a fender made before the exhibiting of the 
bill, upon which he would give in evi— 
dence an adminiſtration of aſſets, or tender 
made, between the firſt day of the term to 
which the bill relates, and the day of ſuing 
out the writ; he has a right to call upon 
the plaintiff, to entitle his declaration pro- 
perly *. 

The venue by bill is local or tranſitory, as by 
original *. In local actions, it muſt be laid in 
the county where the cauſe of action aroſe: In 
tranſitory actions, it may be laid in any county. 
The county in the margin will help, but not 


„ 8. C. cited. 1 Wilſ. 304. 8. 
* 1 Will. 78. * 

r Caſ. temp. Hardw. 141. Ante, 10. 

* x Str. 638. 1 Will. 39. 
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hurt“. Hence, if there be no venue laid in 


the body of the declaration, reference muſt be 


had to the margin; but where a proper venue 
is laid in the body, the word in the margin 
will not vitiate it”. The charge of the de- 
claration ought to be expreſs and poſitive, 
and not merely by way of recital. Therefore 
in treſpaſs, where the injury is immediate, a de- 
claration by ill, ſtating that whereas, or where- 
fore, the defendant did the act complained of, 
is bad on fpecial demurrer; and was formerly 
holden to be ſo, in arreſt of judgment“: but 
now, it may be amended, at any time before 
or after judgment, by a right bill; the time of 
filing whereof the court will not inquire into *. 
And by original, the count-part being helped 
by the recital of the writ, this fault is not fa- 


tal, even on a ſpecial demurrer”. It was an- 


ciently neceſſary to find pledges to proſecute, 
and add their names to the 4i// and declaration*: 


v Lord Hardwicke was of 4. Barnes, 483. 3 T. R. 
opinion, that the word . 387. 
in the margin of the decha- 2 Salk. 636. 1 Str. 621. 
ration, was not originally * 2 Str. 1151, 1162. 


meant to ſignify the county, JI x Wil. 99. Barnes, 


but was only a denotation of 452. S. C. 2 Will. 203. 
each ſection or paragraph in * 9g Edw. IV. 27. Bro. 
the record. Caf. zemp. Abr. tit. Bill, 15. tit. Pledges, 
Hardw. 344. 11. Dyer, 288. 
v Caſ, temp. Hardw. 343, | 
2 But 
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But they are now holden to be mere matter of 


form, and may be found at any time before 


judgment *. 


The declaration itſelf was formerly deliver- 
ed to the defendant's attorney, who made a 
_ cepy of it, and then delivered it back*. But 
the copy is now made, on treble-penny ſtamp- 
ed paper, by the plaintiff's attorney“; and 
either delivered to the defendant's attorney, 
or filed with the clerk of the declarations, 
in the king's-bench office. Where the de- 


fendant has appeared 


or filed bail, a copy 


of the declaration ſhould be delivered to his 
attorney*®, who ſhould pay for the ſame, 
after the rate of four-pence per ſheet, com- 
puting ſeventy-two words to a ſheet, toge- 
ther with the ſtamps or king's duty*; and 
four-pence for the warrant of attorney*. In 


2 17 Edw. IV. 9. 2 Hen. 
VII. i, . Stat. 4 &'s 
Ann. c. 16. § 1. Fort. 330. 
Caſ. temp. Hardw. 315. 
Barnes, 163. 1 Will. 226. 
2 Will. 142. | 

b R. T. 12 W. III. 

N. T. 2 G. II. But fee 
3 Mod. 379. and 2 Ld. 


Raym. 1407. by which this 
rule appears to have been 
made in T. 11 G. I. before 
the ſtatute 12 G. I. c. 29. 
and the rule upon that ſta- 
tute, of T. 2 G. I. 

TR, T. 12 W. III. and 
note (a). 

R. M. 5 Ann. Reg. II. 
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ſuch caſe, a delivery to the party himſelf is 
not good. But where the defendant has not 
appeared or filed bail, or the defendant's at- 
torney, or his clerk in his abſence, refuſes to 
pay for a copy of the declaration, or if the 
abode of the defendant's attorney be unknown 
to the plaintiff's attorney, the copy ſhould be 
filed, with the clerk of the declarations, in the 
king's-bench office; and notice thereof given, 
without delay, to the defendant or his attor- 
ney b. | | 

When the declaration is delivered, a notice 
to plead ſhould be indorſed on it. But when 
it is filed, the notice need not be 1ndorſed* ; 
but ſhould be delivered to, or left at the 
laſt -or moſt uſual place of abode of the 
defendant ', or his attorney. And where an 
appearance is entered, or common bail filed 
by the plaintiff, according to the ſtatute, the 
notice ſhould expreſs the nature of the action, 
at whoſe ſuit it is proſecuted, and the time li- 
mited by the rules of the court for pleading ; 
and that in caſe the defendant do not plead by 
ſuch limited time, judgment will be entered 
againſt him by default“. 


f Lofft, 332. I Barnes, 226, 7. But 
* R. T. 12 W. III. R. fee Barnes, 310, 
T. 2 G. II. 1 R. T. 1 G. II. 


If 
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If the declaration be fed, and notice there- 
of given to the defendant or his attorney, it is 
deemed to be a gaod declaration, from the 
time of ſuch notice only ©; and therefore a rule 
to plead, given before notice of declaration, is 
irregular. Yet, where the declaration was 
filed, on the laſt day of the ſecond term after 
the return of the writ, but the notice was not 
given till a little before the eſſoin-day of the 
following term, this was holden to be well 
enough ; the maſter certifying it to be the 
practice”, 'The defendant muſt always receive 
and pay for a copy of the declaration, whe- 
ther it be delivered or left in the office, before 
he can be admitted to plead“; and if he ne— 
glect to do ſo, the plaintiff's attorney may re- 
fuſe to accept his plea, and fign judg- 
ment”. 

Where the defendant has appeared or 
filed bail, or the plaintiff . has entered an 
appearance, or filed bail for him, accord- 


N. T. 2 G. II. 8 Mod. * 2 Bur. 1444. 2 1. 
379. 2 Ld. Raym. 1407. 112. | 
II. | nN T., 124 WML 

I Pr. Reg. 131. Caf. Prac. M. 10 G. II. Reg. 3. 

C. B. 111. Barnes, 248. ® 1 Will, 173. 


8. C. 8 
24 in 


0 


— 2 — w 
TD 7 A 
— > . GT 122 
— — . GE, mt IE 
& ; rr — 
8 — 
„FEE 
y "8 +a" 2 ES 2 . v4 * 


rr 3 


222 — — — 
. — man _ 3 5 1 3 a 
- * 8 - — * ay —_ - - © 
— - ” ——_ 8 + + 4 * — * =— A — k — —— . - 8 » — - 6 — 2 — evo en = - * 
ity - 2 — — * —— — * - "- — 22 — 3 1 7 * - y 2 ba n 2 7 * 7 — N — — — — — — — — — — — —_ — — 
ro oo 2 * + b "—_ r X a. G - — — — — S T4 8 ” T * — — 4 _ — 2 = 22 1 4 : * TY " = 4 - ” — 

— — root _ —— 2 a < — — — 2 A =. . 1 : _—r— A > p R RS - > - — — : 1. 3 — * n 8 : To Y 5 — 4 7 _ 33 — — 

t _— ey 8 . — 4 37 hs l y _ 8 2 * - wy AT. >. Ix 12 2 1 * 9 = IS — 2 8 1 — — — og 5 
2 22 * ” 4 * w — = „ n — — ho * e 5 . — * — — 2 * = —— = - : - by 

iu ga# 0 r * NIN r _ * _ * WC 8 * US as 2 — * "5 My > —_— r — r — = 5 - 

—— — : Ty . TY = 7 —— — W _ IV 5 8 A — 2 — ; 3 5 a . 
- |; . - Wy 3 F * 2 5 2 = = 8 0 - — — — ͤ — - - ; - 
— D 25 — tk 28 — 2 rr 1 — - - = — — 
— * = I—- — - — 2 OE — = —— > — z 528 - - - Inns . — — — i 
4 — % T* = . by — I K — — 3 — - 1 — 4 7 n * 2 N * Sr 4 4 — SS - * "= — — : - 
A : — m — 4 > - * 200 
g 2 2 > - - . - = — - — — * — . - 
i — 0, 1 ? L q P 3 2 8 2 . — - — — . * . 4 > 2 2 
LS = 1 xj = — d 0" 08 LEY nr G —— »  — $5 82 — =” =D 2 8 a — * 72 4 "4 —— 1 » - = 
= —_ —— 8 n 2 r — — 2 R 8 — — — - : —— * — —— I 

* C > — p = = 7 5 — — — 

— — — MS - 


232 Ok the Declaration, &c. 


ing to the ſtatute, the declaration muſt be de- 
livered or filed aëſolutely. But it cannot be 
ſo delivered or filed, before appearance or bail; 
as the defendant till then is not in court? : Still 
however, for the ſake of expediting. the cauſe, 
by rendering the times for appearance and 
pleading concurrent, it is provided, that“ up- 
„ on all proceſs, returnable before the /a/t re- 
turn of any term, where no affidavit is made 
ce or filed of the cauſe of action, the plain- 


* tiff may? file or deliver the declaration de bene , 
eſſe, or conditionally, at the return of fuch 
proceſs, with notice to plead in eight days, 
after the filing or delivery thereof; and if 
the defendant do not file common bail, and 


ce 
cc 
cc 


cc 


ce plead within the ſaid eight days, the plain- 
ce tiff, having firſt filed common bail for him, 


cc 


cc 


may ſign judgment for want of a plea. And 
that upon all ſuch proceſs as aforeſaid, where 


c an affidavit is made and filed of the cauſe 


cc 


of action, the declaration may be filed or 


« delivered de bene eſſe, at the return of ſuch 


cc 


ce 


y Lofft, 333. 2 T. R. do ſo. Carmichael againſt 
719. -..  Treutbeck; T. 24 G. III. 
2 But he is not bound to Ante, 155. 


proceſs, with notice to plead in four days 
after ſuch filing or delivery, if the action be 
te laid in London or Middleſex, and the defend- 


cc ant 


— 
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ec ant live within twenty miles of London; 
« and in eight days, if the action be laid in 
c any other county, or the defendant live 
« above twenty miles from London: and if 
ce the defendant put in bail, and do not plead 
© in due time, judgment may be ſigned; 
“ provided the declaration, in either cafe, be 
ce filed or delivered, and notice thereof given, 
« four days exclulive before the end of the 
« term, and a rule to plead be duly enter- 
* | 

Upon proceſs returnable the Ja return of 
the term, the declaration cannot be filed or de- 
livered de bene eſſe”; nor can it be ſo filed or 
delivered, upon proceſs returnable on any 
other return, after the defendant has appeared 
or filed bail ©; or after the time for his appear- 
ance is expired *, Where the defendant has ne- 
glected to appear, or file commen bail in due 
time, the plaintiff muſt enter an appearance, 
or file common bail for him, according to the 


ſtatute; and then file or deliver his declaration 


abſolutely : and where the neglect is of putting 
in or perfecting ſpecial bail, the plaintiff muſt 


7 R. T. 22 G. III. Form- 1 Bur. 56. Barnes, 342. 
er rules, T. 5 & 6 G. II. M. Pr. Reg. 145, 6. 2 T. R. 
p60 3h | 720. 
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proceed againſt the ſheriff, or his bail upon 
the bail- bond. . | 

If the plaintiff do not declare in due time, 
he is liable to be zonpros d. But unleſs the 
defendant's attorney take advantage of the 
plaintift's neglect, by ſigning a judgment of 
nonpros, the plaintiff may declare by Sill, 
at any time within a year next after return 
of the proceſs *. The judgment of nonpros“ 
or nonſuit, for want of a declaration, is a 
final judgment, and ſigned with the clerk: of 
the judgments, in the king's-bench office; 
an incipitur being firſt made on a roll, and 
on a ſheet of paper, called a judgment- paper, 
ſtamped with a double half- crown ſtamp. 
In actions by Bill, it is founded on the 
13 Car. II. ſtat. 2. c. . § 3. by 
which it is enacted, „ that upon an ap- 
« pearance entered for the defendant, by 41 


2 2 T. R. 112. 3 T. R. the proper appellation of the 
123, 4. But fee 12 Mod. judgment, in actions by J; 
217. R. M. 10 G. II. but in actions by original, 
Reg. 2. PH. contra. where the language of the 

It is called a judgment judgment was oz proſeguitur 
of nonpros, from the words G6reve vel s ECT Au, it is more 
non froſequitur, &e. for- commonly called a judgment 
merly uſed in entering it of non/uit, Ante, 218, &c. 
up. And this ſeems to be 


« forney, 
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cc forney, of the term wherein the proceſs is 
« returnable, unleſs the plaintiff ſhall put in- 
cc to the court from whence the proceſs iſſued, 
« his bill or declaration againſt the defendanr, 
« in ſome perſonal action or <je&tment of 
« farm, before the end of the term next fol- 
ce lowing after appearance, a nonſuit for want 
« of a declaration may be entered againſt him; 
« and the defendant ſhall have judgment to 
ce recover coſts againſt the plaintiff, to be tax- 
c ed and levied in like manner as upon the 
« 23 Hen, VIII“.“ The proviſions of this 
ſtatute are confined, in terms, to caſes where 
the defendant has been arreſted : but it has 
been holden, that if a defendant appear at 
the day of the return of the proceſs, and put in 
bail, though he never were arreſted, nor the 
proceſs returned, yet if the plaintiff do not de- 
clare within 7wo terms, a nonpros may be en- 
tered againſt him“. Hence it is a general 
rule, that on all proceſs iſſuing out of this 
court, returnable at a day certain, if the de- 
fendant appear by his attorney, and file bail, 
of the term wherein the proceſs is returnable, 
and the plaintiff do not declare before the end 
of the term next following, a nonpros may be 


* . . 332. S. C. 
2 Salk. 455. 7 Mad, 8 i 
12ned, 
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figned, without entering any rule to declare, 
or calling for a declaration *. But a nonpros 
can never be ſigned, unleſs bail be filed of the 
term wherein the proceſs is returnable? ; and 
therefore it cannot be ſigned, where a priſoner 
is ſuperſeded for not declaring, &c. on filing 
common bail *. 


236 


In a joint action, it is ſaid, the plaintiff can- 
not be nonpros'd by one or more of the defend- 
ants, without the others. And this is univer- 
ſally true in actions by original, where the. 
plaintiff cannot proceed againſt the defendants 
ſeverally, upon a joint writ. But upon pro- 
ceſs in treſpaſs, if the plaintiff declare, ſerve a 
notice of declaration, or even take out a rule 
for further time to declare, againſt one or 
more of ſeveral defendants, and do not pro- 
ceed againſt the others, the latter may ſign a 
judgment of nozpros*., Even in treſpaſs, how- 
ever, there ought to be but one judgment 
of nonpros, for all the defendants, unleſs the 
plaintiff have indicated his intention of pro- 
ceeding againſt them ſeverally ; for the treſ- 


=R,M.1oG.lI. reg.2. Impey, 415. 1 Cromp. 


6709. Gilb. K. B. 345. 127. 
Y Holmes v. White, E. 11 2 Doug. 161. 
G. III. Ante, 125. 2. 


paſs 
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paſs is joint, and though the plaintiff may de- 
clare ſeverally, yet it remains joint, till it be 
fevered by the declaration ©. 


Wherever the defendant 1s entitled to a 
judgment of nonpros, he is, as a neceſſary. 
confequence, entitled to cs“; for which he 
may either take out execution, or bring an 
action of debt upon the judgment. It has even 
been holden, that an executor is liable to pay 
coſts, upon a judgment of nonprose. And the 
court, in two caſes, have ordered the coſts to be 
paid by the plaintiff's attorney; in one of 
them, at the inſtance of the defendant, upon an 
affidavit that the plaintiff could not be found* : 
and in the other, at the inſtance of the 
plaintiff himſelf, where his attorney refuſed to 
proceed, without being furniſhed with mo- 
ney *. = 
If the judgment of zonpros be regular, the 
court will not ſet it aſide b. Bur it may be 
ſet aſide on motion, if irregular, with the 
proceedings that have been had upon it. A 


© 2 Salk. 458. Com. Rep. 1 T. R. 373. 
74. S. C. 4 Bur. 2418. Vin. © 3 Bur. 1584. 
Abr.tit.Cofts,4V.341. contra. 1 Str. 402. 

23 Hen. VOL 26 I9s 5 Say. Rep. 172. 
1 Jac. le. h 1 Bur. 401. 
. fiat. 4 . 


judgment 
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judgment of nonpros cannot regularly be ſigned 
pending an injunction . And where it was 
ſigned for not adjourning an eſſoin, caſt upon 
a ſpecial capias, and the plaintiff took no 
notice of it, but delivered his declaration, 
and after the rule to plead was out, and a 
plea called for, {ſigned judgment; the court, 
conſidering it as a trick, declared, that as 
there was no colour for the eſſoin, or to expect 
the plaintiff to ſearch after a nonpros, and 
there was no notice given of it, the plaintiff , 
was right to go on; and therefore they re- 


fuled to fer aſide his judgment®. 


238 


i Bowſer v. Price, E. 20 * 2 Str. 1194. 
G. III. 
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- CHA 1 ME 


Df Imparlance, and Time for Pleading; 
and of the Summons and Order for kur- 
ther Time, 


HE. plaintiff having declared, the defend- 

ant is allowed a certain time to prepare 
for his defence; and that either with, or with- 
out an imparlance. 8 


mparlance is ſaid to be, when the court gives 
a party leave to anſwer at another time, with- 
out the aſſent of the other party *; and in this 
ſenſe, it ſignifies time to reply, rejoin, ſurre- 
Join, &c. But the more common ſignifica— 
tion of imparlance is time to pleadꝰ: and it is 
either general ©, without ſaving to the defendant 
any exception, which 1s always to another 
term ©; or ſpecial, which is ſometimes to ano- 


ther day in the ſame terme, with a ſaving of all 


Com. Dig. tit. Plaader, Bac. Abr. 27, 8. 3 Blac. 


. Com. 301. 
» 2 Mod, 62. 2 Show, 6 Mod. 28. 
310. Barnes, 346. ©6 Mod. 8. 10 Mod, 


< Hardr. 365. 1 Lutw, 127. Com. Dig. tit. Pleaaer, 
Mod. 529. 8. © Dok © 


Gilb. C. P. 183, 211. 4 i 
exceptions 
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exceptions to the writ, bill, or count; or of all 
exceptions whatſoever : which latter is called a 
general-ſpecial imparlance. The general im- 
parlance is of courſe, where the defendant is 
not bound to plead the ſame term; but a ſpecial 
imparlance is not allowed, without leave of the 
court f. | | 


- - 

—— — — — , 

—— 2 5 
1 


1 


After a general imparlance, the defendant 
can only plead in bar of the action &; and can- 
not regularly plead to the juri/difion of the 
court *®, in abatement, or a tender and touts. 
temps priſt. It is then alſo too late to claim 
conuſance *, or demand oyer of a deed *, &c, 
After a ſpecial imparlance, the defendant may 
plead in abatement *, though not to the juriſ- 
diction of the court, And where the de- 
<ndant pleaded a miſnomer in abatement, after 
an imparlance, which was entered thus, And 
« A B. who was arreſted by the name of A C. 
© comes, &c.“ the court held this to be tan- 
tamount to a ſnecial imparlance *. After a ge- 
neral-ſpecial imparlance, the defendant may not 
only plead in abatement of the writ, bill, or 
count, but alſo przvilege ', which is a plea to the 


dT — 2 Ah * 3 
— — 2 8 8 
* * 2 


7 R. E. 5 Ann. „ 
E 4 Bac. Abr. 29. Gilb. Wilſ. 261. S. C. | 
C. P. 184. 11 Lev. 54. Hardr. 365. 
| N ide Poſt. ; 1 Lutw. 46. 12 Mod. 529. 


"1 Lu. 6. 8. C. Gilb. C. P. 185, 211. 
e perſon 
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per/on of the defendant, affecting the juriſdiction 
of the court”. But he cannot plead a tender 
and touts temps Priſt, after any kind of impar- 
lance ©; for by craving time, he admits he is 
not only, and ſo falſifies his plea. A tender 
muſt therefore be pleaded before imparlance, 
of the ſame term with the declaration; unleſs 
the declaration be delivered or filed fo late, 
that the defendant 1s not obliged to plead to it 
that term: and then it may be pleaded of courſe, 
within the firſt four days incluſive of the next 
terme, or even afterwards, upon motion, as of 
the preceding term. 


If the defendant plead in abatement after a 
general imparlance, to the juriſdiction of the 
court after a ſpecial imparlance, or a fender af- 
ter any kind of imparlance, the plaintiff may 
demur , or alledge the imparlance in his repli- 
cation, by way of efoppel”; but if the plaintiff, 
inſtead of demurring, or alledging the eſtop- 


m 5 Mod. 335. ſee Dyer, 300, 

n 4 Bac. Abr. 28. Gilb. 1 Bur. 59. 
C. P. 184. Sty. P. R. 465. ? Barnes, 343, 351, 355 
2 Lil. P. R. 37. 1 Sid. 365. 357, 359, 361, 362. 
2 Mod. 62. 2 Salk. 622. 1 1 Sty. P. R. 465. 3 Inf. 
Ld. Raym. 254. Carth. Cler. 40. Green v. Simmiſter, 
413, 14. 8. C. 1 Lutw. H. 27 G. III. 
238, 9. R. E. 5 Ann: (a). 1 Lutw. 23. 3 Luft. 
R. T. 5 & 6G. II. (6). But Cier. 39. 
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pel, reply to the ſpecial matter of the plea, the 
fault is cured *. 

Formerly, the defendant had always an im- 
parlance, to the term next after the return of 
the proceſs, unleſs the proceedings were by 
original ©, upon a habeas corpus, for or againſt 
allornies or other privileged perſons, or againſt 
Priſoners in cuſtody of the marſhal . On pro- 
ceedings by original, if the ation were laid in 
London or Middleſex, and the defendant ap- 
peared before the laſt return of the term; or if 
the action were laid in any other county, and 
the defendant appeared the jr/ return of Hi- 
lary or Trinity term, or before the third re- 
turn of Michaelmas or Eafter term; no impar- 
lance. was allowed, without conſent or ſpecial 
rule”, So upon a habeas corpus, returnable in 
Michaelmas or Eaſter term, if the declaration 
were delivered before the ird return, the de- 
fendant was not entitled to an imparlance”, And 


where the proceedings were for or againſt aftor- 


nies or other privileged perſons*, or againſtpriſon- 
ers in cuſtody of the marſhal ?, the defendant was 


» 1 Ventr, 236, »I Mod. 1. 2 Salk. 5 15. 
t Skin. 2. but ſee 8 Mod. 1 Wilſ. 154. 


- 223. * 2 Salk. 517. 6 Mod. 176: 


u R. M. 5 Ann. III. (a). R. E. 5 W. & M. III. 5 
Gilb. K. B. 310. Gilb. C. z. Ca). and ſee R. M. 5 Ann. 


P. 43, 182. 4 Bac. Abr. 27. III. (a). 


v R. M. 1654. H 15. R. K. 2 G. II. 
6 bound 
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bound to plead, without any imparlance, the 
ſame term the declaration was delivered, if de- 
livered four days excluſive before the end of 
the term. Afterwards, when the clauſe of 
ac-etiam had been introduced into the bill of 
Miadlzſex, and other proceſs in treſpaſs, it be- 
came a rule, that where the cauſe of action 
was ſpecially expreſſed in the proceſs, the de- 
fendant ſhould not have liberty of imparling, 
without leave of the court; but ſhould plead 
within the time allowed, by the courſe of the 
court, to defendants Tued by original writ *. 
And at length it was determined, that even 
upon a ſpecial capias by original, the defend- 
ant ſhould not be obliged to plead, ſooner than 
upon a common /atitat * The former diſtinc- 
tions upon this ſubject being thus gradually 
aboliſhed, it is now ſettled *, that where the 
_ defendant has appeared, or filed bail, upon any 
kind of proceſs, returnable the #7/ or ſecond re- 
turn of any term, if the plaintiff declare in Lon- 
don or Middleſex, and the defendant live within 
twenty miles of London, the declaration ſhould 
be delivered or filed ab/olutely, with notice to 
plead within four days; or in caſe the plaintiff 
declare in any other county, or the defendant live 
above twenty miles from London, within eight 


Z 1 Str, 684. N. . & 6-04 10 
R 2 days 
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days excluſive * after the delivery or filing there- 
of ; and the defendant muſt plead accordingly, 
without any imparlance : or in default thereof, 
the plaintiff may ſign judgment, 

Where the defendant has not appeared, 
or filed bail, the rule“ is, that “ upon all 
cc proceſs returnable before the Jaſt return 
ce of any term, where no affidavit is made 
te and filed of the cauſe of action, the 
ce plaintiff may file or deliver the declaration 
ce Je bene eſſe, at the return of ſuch proceſs, 
ce with notice to plead in eight days excluſive *, 
ce after the filing or delivery thereof;” being 
the ſame time as is allowed for the defendant 
to appear and file common bail*® : and © if the 
« defendant do not file common bail, and 
ce plead within the ſaid eight days, the plain- 
« tiff, having filed common bail for him, may 
ce ſign judgment for want of a plea*®.” But if 
the declaration be not filed, until ter the re- 
turn of the proceſs, the defendant has eight days 
to plead, from the time of filing it, whenever 
it may be*. Ard © upon all ſuch proceſs, 


el... 

R. T. 22 G. III. and ſee Ante, 122. 
the former rule of M. 10G, *f xr Bur. 56. Delatre and 
II. Reg. 2. | Mango, M. 20 G. III. 


cc where 
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ce where an affidavit is made and filed of the 
cc cauſe of action, the declaration may be filed 
« or delivered de bene eſſe, at the return of ſuch 
ce proceſs, with notice to plead in four days af- 
ce ter the filing or delivery, if the action be laid 
« in London or Middleſex, and the defendant 
live within twenty miles of London, and in 
ce eight days, if the action be laid in any other 
« county, or the defendant live above twenty 
« miles from London ©;” being the ſame time 
as is allowed for pleading, where the declara- 
tion is delivered or filed ab/olutely® : and, * if 
ce the defendant put in bail, and do not plead 
« within ſuch times as are reſpectively before- 
«© mentioned, judgment may be ſigned ©,” But 
in all the foregoing caſes, the declaration ſhould 
be delivered, or filed and notice thereof given, 
four days excluſive before the end of the term, 
a rule to plead duly entered, and a plea de- 
manded, when neceſſary *, | 


Where the. proceſs is returnable the /zff re- 
turn of the term®, or where it 1s returnable 
before, but the declaration is not delivered, 
or filed and notice thereof given, four days 
excluſive before the end of the term, the de- 
fendant is entitled to an imparlance; and muſt 


1 R. T. 22 G. III. 
R. T. 5 & 6 G. II. (5). IR. T. 3 4 6 G. II. 50. 

R. M. 10 G. II. Reg. 2. | 
1 plead 
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plead within the firſt four days of the next 
term, provided the declaration be delivered, 
or filed and notice thereof given, before the 
eſſoin- day of that term: otherwiſe the defend- 
ant will be allowed to imparl to the ſubſequent 
term * 


If ln terms have elapſed, ſince the deli- 
very or filing of the declaration, the defend- 
ant ſhall have a whole term's notice to plead, 
before judgment can be entered againſt him, 
unleſs the cauſe have been ſtayed by inuncs 
tion or privilege; and the notice in ſuch caſe 
mult be given before the eſſoin-day of the 
term“: but it does not extend beyond the 
term; and therefore a rule to plead may be 
entered, and judgment figned, in the vaca- 


tion? 


It remains to be obſerved, within what 
time the defendant muſt plead after changing 
the venue, demanding Her, or amending the 


declaration. After changing the venue, the 


defendant muſt plead to the new action, as he 


ſhould have done in the other, without delay? 


After the delivery of oyer, the defendant ſhall 


k Vid. Introd. II. a 2 Str. 1004. 1 Str. 211. 

R. T. 5 & 6 G. II. (8). contra. 

m Id. ibid. 2 Bur. 660. 9 T. R. 40. 
Doug. 71. 2 Blac. Rep. p R. M. 1654. 5 5 
784. | 
OSS 

| have 
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have the ſame time to plead, as he had when 
he demanded it“. And if the plaintiff amend 
his declaration, the defendant ſhall have wo 
days, excluſive of the day of amendment, to 
alter his firſt plea, or plead de novo". 

If the defendant be not ready to plead, by 
the expiration of the time allowed him for that 
purpoſe, his attorney or agent ſhou}d take 
out a /ummons, and ſerve it upon the plaintiff's 
attorney or agent*, requiring him to attend 
a judge, and ſhew cauſe why the defendant 
ſhould not have further time to plead. When 
the ſummons is taken out, and made return— 
able, before the expiration of the time for 
pleading, it is a ſtay of proceedings, pending 
the application“: but it is otherwiſe when taken 
out, or made returnable, after the expiration 


of the time for pleading *; nor will it operate 


as a ſtay of proceedings, where the object of it 
is collateral to the time for pleading”, as to 
diſcharge the defendant out of cuſtody upon 
common bail, &c. 


1 R. T. 5 & 6G. II. 0. » Say. Rep. 165. Barnes, 
1 Str. 705. 240, 252. Cal. F C2 
Id. and ſee R. M. 10 G. 137. Pr. Reg. 292. 8. C. 


II. Reg. 2. (6). Barnes, 255, - Caf. Prac:. 


s For the mode of ſerving C. B. 144. S. C. Barnes, 
the ſummons, and on whom 254. Pr. Reg. 293. 8. C. 
it is to be ſerved, ſee R. H. Per Cur, M. 23 G. III. 
8 G. III. Impey, 56, 7. 
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The plaintiff's attorney or agent, on being 
ſerved with the ſummons, either indorſes his 
conſent to an order being made upon it, at- 
tends the judge, or makes default. In the 
latter caſe, the defendant's attorney or agent, 
after waiting an hour, ſhould take out a ſecond 
ſummons, and after that a z7hird (if neceſſary), 
which ſhould be reſpectively ſerved and attend- 
ed as the firſt. And if default be made upon 
three ſummonſes, the judge, on affidavit there- 
of, will make an order ex parte. But if any, 
one of the ſummonſes be attended, the judge 
will make an order upon, or diſcharge it, as 
he ſees cauſe; and if he make an order for a 
month's time to plead, it is underſtood to 
mean a lunar, and not a calendar, month. 

The order of a judge for time to plead, muſt 
be ſerved in like manner as the ſummons. 
And it is either upon, or without terms. The 
uſual terms are pleading /uably, rejoining 
gratis, and taking ſhort notice of trial or in- 
quiry. And where the defendant 1s an execu- 
tor or adminiſtrator, he muſt undertake not to 
plead any judgment obtained againſt him, ſince 
his time for pleading was out*; for otherwiſe 
he might confeſs judgments in the mean time, 


3 Bur. 1455. 1 Rae. * 3 Mod. 308. and ſee 1 
Rep. 450. S. C. Bulſt. 122, 3. 


and 
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and plead them in bar to the plaintiff's de- 
mand. 

An i uable plea is a plea in chief to the me- 
rits , upon which the plaintiff may take iſſue, 
and go to trial :. Therefore, a plea in abate- 


ment is not an iſſuable plea*; nor a falſe plea 


of judgment recovered *, or other plea which 
does not go to the merits *. But a plea of 
tender has been deemed an iſſuable plea*, and 
alſo a plea of the ſtatute of limitations*®, or 
that a bail-bond was taken for eaſe and fa- 
vour f. As to demurrers, there is a diſtinc- 
tion between a real and fair demurrer, and,a 
demurrer without good cauſe® : The former 
is an iſſuable plea, within the meaning of a 


' judge's order ©; the latter is not, but only an 


evaſion of iti. By rejoining gratis is meant, 
rejoining without the common four-day rule 
to rejoink. Short notice of trial, in country 
cauſes, mult be given at leaſt four days before 
the commiſſion-day ; one Cay excluſive, and 


Barnes, 263. 3 F. R.. 323 
Z 2 Bur. 782. 390. contra. 

2 1 Bur. 59. Barnes, 263. *f 1 Bur. 605, 

b 1 Blac, Rep. 376. 8 3 Bur. 1788, 9. 


© Valle v. Gardiner, H. 24 h 2 Str. 1185. 
G. III. Gillett and Ridley, i Say. Rep. 88, Gillett & 
8 Ridley, C. B. 
41 Bur. 59. Barnes, 263. k Barnes, 271. 
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the other incluſive, In on cauſes, two days 
notice ſeems to be ſufficient” : But it is uſual 
to give as much more, as the time will admit 
of, The defendant, however, is not pre- 
cluded, by theſe terms, from demurring to the 
replication, if there be good cauſe *. 


Where the defendant is under a judge's or- 

der to plead iſſuably, and pleads a plea which 

is not iſſuable, the plaintiff may conſider it as 

a mere nullity, and ſign judgment *: and where 

ſeveral pleas are pleaded, one of which is not 
iſſuable, it will vitiate all the others . But 

where it is doubtful whether the plea be iſſu- 

able, the better way, in term-time, is to move 

the court to ſet it aſide *, 


8. HI. 3 . o Valk v. Gardiner, H. 
R. 660. 24 G. III. 

m Pr. Reg. 390. P24 'T- Ke 306» 

R. T. 5 & 6 G. II. %. 21 Bur. 59. 2 T. R. 390. 
2 Str. 1185. | 


CHAP. XX. 


Ok the Rule to plead, and Demand of a 
Plea, 


F a defendant be bound by rule of court, or 
order of a judge, to plead by a time there- 
in limited, it is incumbent on him to do 
ſo, although the plaintiff do not enter any 
rule to plead, or call for a plea*. With 
this exception, the plaintiff muſt in all caſes 
enter a rule to plead, whether the defend- 
ant have appeared or not; and where the de- 
fendant has appeared, he muſt alſo demand a 
plea, before he can ſign judgment. 

The rule to plead is the order of the court ; 
and may be entered, at any time after the de- 
livery, or filing and notice of the declaration, 
in term, or within four days after“; and Sunday 
is a day within this rule, unleſs it be the firſt 
or laſt . Anciently, there were two rules given, 
of four days each; the firſt ad reſpondendum, 
the ſecond ad ręſpondendum peremptorie ©, Theſe 


*KR. T3 &6 G. I. Pr. © 2 Salk. 624. 1 Str. 86. 
Reg. 290, 291. Caſ. Prac, d Vid. Iatrod. II. 2 Salk. 
C. B. 67, 141. S. C. „ 

b Impey, 140. 
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252 _ Ok the Rule to plead, 
were afterwards converted into one cigbday 
rule; but now, © four days only ſhall be al- 
e lowed the defendant, from the time of giving 
&* any rule to plead*:” which four days expire 
before, with, or after the time for pleading. If 
they expire before, the plaintiff muſt wait till 
the expiration of the time for pleading, before 
he can ſign judgment for want of a plea : But 
if they expire with or after that time, „ the 
« plaintiff is at liberty to ſign his judgment, 
ce the day after the rule for pleading is out; 
te the declaration having been regularly deli- 
c vered or filed, and the defendant or his 
e agent being called upon for a plea ?.“ 
When a rule to plead has been once enter- 
ed, and the cauſe ſtands over to another term, 
without any further proceeding, a new rule to 
plead ſhould regularly be entered in that term, 
to entitle the plaintiff to ſign judgment; for 
all judgments mult be entered, the ſame term 
in which rules are given“. Where the de- 
claration is amended, if a rule to plead be 
entered the ſame term the amendment is 
made, though before ſuch amendment, it is 
ſufficient i; otherwiſe a new rule to plead mult 


* 2 Salk. $37. + * Gilb. K. B. 318. 
. . S. KR. M. 10 
„ G. H. g. J. 


R. H. 2 8. II. 70g. 3. 


3 be 
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be entered. And where the plaintiff, after 
giving a rule to plead, has been delayed by 
injunction, he may ſign judgment after the 
injunction is diſſolved, without a new rule k. 
The demand of plea is a notice in writing 
from the plaintiff's attorney; and, except 
where the defendant 1s in cuſtody of the ſhe- 
riff!, &c. muſt be made in every caſe where the 
defendant has appeared ”, But before the de- 
fendant has appeared, or after the plaintiff 
has entered an appearance, or filed common 
bail for him, according to the ſtature *, or 
where the defendant is in cuſtody of the 
ſheriff?, &c. the demand of a plea is unne- 
ceſſary. It is uſually made pending the time 


for pleading; and the plaintiff cannot ſign 


judgment, till the expiration of twenty- four 
hours from the time of making it“. But if 
the time for pleading be out, judgment may 
be ſigned at any time after the twenty-four 
hours are expired; and therefore if the plea 
be demanded in the morning, the plaintiff is 
not obliged to wait until the opening of 
the office, in the fteruoon of the following 
1 

| „ 2 Bur. 660, Doug. 71. ® R. T. 1i 6. T 
2 Blac. Rep. 784. Barnes, 249. 


238. | „ 591. 
11 T. R. 591. 1 1 Blac. Rep. 50. 
"Wu 134. 1 T. R. 451. 


1 T. R. 035. 
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PRINCIPAL MATTERS. 


ABATEMENT. 27, 211, 240. 
ACCOUNT. 24, 56, 221. 
AC-ETIAM, 89. 
unneceſſary, for leſs than forty pounds. 90. 
_ neceſſary, in proceſs againſt bail. go. 
againſt ſevcral defendants. go. 
ACTIONS, 
real. 1. 
perſonal. 1. 
mixed. 1. 
diviſion of. 4. 
joinder in. 7. 
for criminal converſation. 6, 8. 
penal. 12, 34, 189, 190. 
of eſcape. 109. 
for a falſe return. 109, 161, 
upon bail-bonds. 156. | 
AFFIDAVIT, of the cauſe of action; 
in what caſes requiſite. 29. 
by whom made. 39. 
before whom. 39. 
at what time. 88, 
muſt be ſingle. 39. 
form of; 40. 
by an executor or 4 40. 
aſhignee of a bankrupt. 40, 
bond. 41. 
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AFFIDAVIT, of the cauſe of action; 
what if there be none, or it be defective, &c. 41, 108. 
court will not go out of it. 41. 


. 


. 


1 need not be made before an outlawry. 65. 
"A. AMBASSADORS. 25, 42. | 
| AMENDMENT, 

i my | of the original writ. 15. 
1 bill of Middleſęx. gr. 
168 proceſs, in general. g8. 
1 | record, by a new bill. 191. 
of declaration. 227, 8. 

1 - time to plead after. 247. 

1 rule to plead. 252. 


1 AMOVEAS MANUS. 74. 
Is ANNUITY. 221. 
_ APPEAL. 77. | 
| APPEARANCE, ( 
| | to reverſe an outlawry. 70. | 
in perſon. 112. ho 
by attorney. 16, 17, 70, 111. 
prochein amy. 116. 
= guardian. 116. 
IB of the defendant, 
| what. 119. | 
different from bail. 119. 
voluntary. 119. 
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IE by original; 17. 18. 
1 | with whom, and when entered. 119, 120. 
Wt upon the capias, &c. 123. | 


common or ſpecial. 120. 
APPEARANCE-DAY. 17. 
| ARREST, 
* | at common law. 24. 
ſtatutes reſpecting it ; 28. 
different ways of proceeding thereon. 30. 
in what caſes allowed, and in what not. 30, 41. 
in Wales. 31. | 33 | 
1 counties palatine. 31. | | 
= - of ſeamen. 31. | Ss F. 
| | loldiers, 31. | A 
of courſe, or by ſpecial order. 32. 
In trover. 33. | 
debt ou ſtatute. 34. 
recognizance of bail, &. 34. 


ARREST, 


THE TABLE. 


ARREST, 


in debt on bond, for payment of money. 34. 
| performance of covenants, &c. 35. 
where there have been mutual dealings. 35. 
not allowed twice, for the ſame cauſe. 36. 
after a non- pros. 36. 
diſcontinuance. 37. 
ſuperſedeas. 37. 
in debt on judgment. 38. 216. 
upon an award. 39. 
privilege from ; 
of the royal family. 42. 
ſervants of the king's houſehold. 42. 
ambaſſadors, and their domeſtic ſervants. 42. 
peers, and peereſſes of the realm, and their ſer- 
vants. 44. 
members of the houſe of commons. 45. | 
convocation, and their ſervants. 46. 
corporations aggregate. 46. 
hundredors. 46. 
bankrupts. 46. | 
' inſolvent debtors, and fugitives. 48. 
executors and adminiſtrators. 48. 
married women. 49. | 
attormes, and other officers of the court. 50. 
parties to a ſuit, and their witneſſes. 51. 
clergymen. 52. 
in what places. 52. 
at what time. 53. | 
how taken advantage of. 54. 
upon the exig/ facias. 60. 
capias utlagutum. 629 
how made. 101, 102. 
by whom. 101, 
when. 102. 
where. 102. | 
by what authority. 102. 
conſequences of. 103. 


ASSUMPSIT. 4, 7, 9, 32. | 
ATTACHMENT, of goods, by original. 18. 


bill in treſpaſs. 86. 
of privilege. 75. 
of the perſon ; 
gagainſt peers of the realm. 45. 
S ATTACHMENT, 
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ATTACHMENT, : 
for a contempt, may be executed on a Sun- 
day. 53. 
not bailable. 104. 
of a criminal nature. 194. | 
in _ obeying the procels of the court. 92, 
176, 7, 8. | 
in ſpeaking contemptuous words of the court, 
or its proceſs. 101. 
againſt an attorney, for not performing his un- 
dertaking. 108, 124. 
for a reſcue. 109. 
how returnable. 110, 164. | 
againſt the ſheriff, for nonpayment of money. 69. 
for not returning the writ. 160. 
| bringing in the body. 164. 
to whom directed. 164, 166. g 
may be moved for on the laſt day of 
term. 164. g 
proceedings thereon. 164. 
for not returning an attachment. 165. 
ATTORNIES, and other OFFICERS of the court; 
privileged from arreſt. 50. 
privileges of, in general. 75. 
may fue by attachment of privilege ; 75. 
what it is. 77. 
how ſued out. 78. 
arreſt tercon. 79. 
time for declaring. 79. 
| | pleading. 79. 
mult be ſued by bill; 75. 
what it is. 79. 
its concluſion. 79. 
when and how filed. 79, 80. 
declaration. 80. 
time for pleading. 80. 
need not pay for copies of the pleadings. 80. 
undertaking to appear; 
in bailable actions. 108. 
upon common procels. 124. 
to reverſe an outlawry. 64. 
by whom appointed. 111. 
in what manner. 112. 
appearing without warrant. 112. 
withdrawing themſelves. 112. | 


cannot be changed without leave. 113. 
ATTORNIES, 
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ATTORNIES, &c. 
dying. 113. | 
cannot be bail. 141. 

AVERMENT, writ of. 19. 

BAIL, | 

upon an exigi facias. 60, 

reverſing an outlawry. 71. 
an attachment of privilege. 78. 
to the ſheriff; 103. ; 
not diſcharged, by a render before the return of 
the writ. 126. 
how far liable. 157. 
in what caſes relievable, on the death of their 
| principal, &c. 157. 
to the action; 8 
common or ſpecial. 121. 
hiſtory of. 121. 
governed by the arreſt. 122. 
neceſſary to be filed, for ſupporting the proceed- 
ings. 121. 187. | 
common ; 33, 37, 41, 83, 121, 187, 211, 213. 
. when and how filed, by the defendant. 122. 
by the defendant's attorney. 124. | 
by the plaintiff, according to the ſtatute. 124. 
will not entitle a third perſon to declare by 
the bye. 218. 
penalty for not filing it. 123. 
ſpecial; 30, 126, 216. | | 
by whom put in. 126. 
when. 120. 
before whom. 127. 
recognizance of, by bill. 129. 
original. 132, 
how far liable. 130, 132, 136, 7. 
before a commiſſioner. 132. 
abſolute or de bene e. 133. x 
origin of, de bene ee. 133. (r). 
notice of; 134. 
after the bail-bond is forfeited. 157. 
exception to; 134, 5. 
when neceſlary, to fix the ſheriff. 163. 
notice of exception. 136. 
time allowed to add and juſtify. 136. 
further time. 142. 
8 1 BAIL, 


TUB TABLE K 


BAIL, ſpecial ; = 
adding. 5 | 
juſtifying; 137. 
in perſon, or by affidavit. 137. 
notice of juſtification. 138. 
affidavit of ſervice. 139. 
need not juſtify, to render. 145, 
grounds of oppoling. 139. 
aſſuming feigned names. 140. 
perſonating others. 140. 
rule of allowance. 143. 
where the defendant 1s a priſoner. 144. 
may take their principal, at any time. 46, 53. 
when and how diſcharged, | 
by rendering him. 144- 
in what caſes the render may be pleaded. 146. 
notice of render. 149. | : 
affidavit of ſervice. 150. 
entry in the marſhal's book. 151. 
of an exoneretur on the bail-piece. 150, 
182. 
diſcharged, by declaring for a different 128665 of 
action, or in a different county, &c. 151. 
on removing a cauſe from an inferior court. 
172. 
upon a habeas corpus. See title Habeas corpus. 
BAIL-BOND, 
upon a capras utlagatum. 64. 
form of. 106. | 
when good, though the condition vary from the writ. 
106. 
in what caſes an aſſignment ſhould be taken, and in 
what not. 153. 
at what time it may be taken. 155. 
by u hom made. 156. 
action on, muſt be brought in the ſame court. 156. 
of ſetting aſide, or ſtaying the proceedings. 156. 
terms on ſtaying them. 156, 7. 
BAIL-PIEC 
common. 123. 125, 213» 
ſpecial; 129, 132, 133. 
when tranſmitted. 13 
fied, upon an dcooplanies of the bail. 134. 
for want of an exception. 135. 
aſter e 143. 
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on a habeas corpus. 180. 
exoneretur on. 148, 149, 150, 152. 
BANKRUPT, _ 
affidavit of debt, by the aſſignee of. 40. 
how far privileged from arreſt. 47. 
liable to coſts, tor falſe pleading. 47. 
uncertificated, cannot be bail. 141. 
bail of, how diſcharged. 149. 
BARON and FEME. 49, 101. 
diviſion of the proceedings by. 2. 
againſt attornies, &c. 79. | 
peers, and members of the houſe of commons. 3, 
81, 82. 
unprivileged perſons. 82. 
in treſpaſs. 85. 
againſt priſoners, in the actual or ſuppoſed cuſtody of 
the marſhal ; 186. 
when actually filed, and when not. 188. 
how far conſidered as the commencement of the | 
ſuit. 188. | 14 
againſt priſoners, in the actual cuſtody of the marſhal, { 
193. 7 
not + DEE againſt priſoners in the actual cuſtody of 9 
| the ſheriff, &c. 199. : 
BILL of MIDDLESEX. See title Proce/s. 
CAPIAS, 4 | 
ad reſpondendum, when it hes. 24. 
ad jatisfaciendum, outlawry upon. 57. 
againſt peers of the realm. 84. 
for charging the defendant in execution, in a of 
county-gaol. 209. 
utlagatum, general. 62. =_ 
ſpecial. 65. Y 
CASE, actions on. 6, 7, 12, 24, 221. 
CINQUE-PORT. 92. 
CLERGY MEN. 52. ; 
COMMITMENT. 147, 148, 209. 
entry of. 209. 
COMMITTITUR-PIECE. 209. 
CONTEMPTUOUS-WORDS. See title Attachment, 
CONVOCATION, members of. 46. | 
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CONUSANCE. 240. 
COPY of proceſs. See title Proceſs. | 
declaration. See title Declaration. 
CORPORATION. z, 16, 20, 22, 24, 46, 111. 
COSTS, 
in actions for criminal converſation. 8. 
of proceeding by diſtringas. 19, 20, 22. 
no ground for an arreſt. 38. 
of talſe pleading, by a bankrupt. 47. 
on reverſing an outlawry. 73. 
in actions by and againſt infants. 118. 
recoverable againſt bail. 131, 132. 
for not appearing on a recordari facias loguelam. 18 5. 
of nonpros. 185, 237. 
COVENANT. 5,7, 9, II, 32, 221. . 
COUNTY-PALATINE. 31, 92, 99, 102. 
DAMAGES. 32. 
DEBT. 2, 5, 7, 9, 11, 24, 32, 34, 38, 56, 146, 221, 
DECLARATION, 
what. 221. 
after an outlawry. 71. (wv). 
upon an attachment of privilege. 79. 
againſt peers, and members of the houſe of com- 
mons. 83. 
upon a habeas corpus. 184, 5. 
againſt priſoners, in the actual cuſtody of the 
marſhal. 193. 
ſheriff, &c. 200. 
when and how to be delivered. 201, 202. 
in chief, or by the bye. 217, | 
by original ; 
time for declaring, nonſuit, &c. 217. 
its title. 221. 
venue. 221. 
commencement. 221, 2. 
by bill, what; 224. 
time for declaring. 223, 234- 
further time. 223. 
ſhould correſpond with the proceſs 224. 
upon general proceſs. 225. 
its title. 225. 
venue. 227. 
charge. 228. 
pledges. 228. 


DECLA- 
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DECLARATION, | 
copy of, by whom made. 229. 
delivered or filed. 229. 
abſolutely or de bene e. 231. 
paying for. 229, 231. 
filed, only good from the time of notice. 231. 
nonpros. See title Nonpros, 
DEMAND, of declaration; 219, 221. 
| plea. 206, 253. 
DEMURRERS. 249. 
DETINUE. 2, 5, 7, 9, 24, 56, 221. 
DIES-DATUS. 219. 
DISCONTINUANCE. 37, 146, 211. 
DiSTRINGAS. See titles Proceſs, and Sheriff, 
EJECTMENT. 221. 
ELISORS. 92, 166. 
ERROR, 
when it lies to the exchequer-chamber. 3. 
cannot be aſſigned on meſne proceſs. 27. 
to reverſe an outlawry. 69. 
how it affects the proceedings againſt priſoners. 207, 8, 


ESCAPE. 9 147. 
ESSOIN, 16, 238. | 
not allowed, in perſonal actions. 17. 
ESTOPPEL. 241. 
 EXCEPTION-DAY. 17. 
EXECUTION. See titles Bail, Bail- piece, and Priſoners. 
EXECUTORS and ADMINISTRATORS. 40, 48, 77, 225, 


2. 
EXIGI FACIAS, writ of ; 57. 4 
de novo. 8 8. 1 
EXONERETUR. See titles Bail, and Baila piece. 4 
FAL SE- RETURN, action for. 161. 4 
FEES, action for. 176. ; 4 
FINE, on — _ 9. 
FOREIGNERS. 
FUGITIVES. 18, _ (n). 
GUARDIAN. See titles Appearance, and Ear. 
HABEAS CORPUS, 
in civil caſes. 167. 
cum causd. 147, 149, 168, 198. 
ad reſpondendum, 170. | 
d ſatisfaciendum. 171, 210. 4 
ys HABEAS 1 
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HABEAS CORPUS, 


how the defendant may be removed thereby, into the 
cuſtody of the marſhal. 171. 
how long he ſhall remain there. 172. 
for the removal of cauſes, from inferior courts ; 172. 
when it lies, and when not. 173. 
how returnable. 176. 
its effect. 176. 
in what caſes to be allowed, and in what not. 176, 7. 
return of. 177, 8. 
bail on; 179. ; 
when and how put in, excepted to, and juſtified. 180, 
how far liable, 181. 
procedendo. 183. | 
declaration. 184. 
nonpros. 185. 
time for pleading. 242. 


HUNDREDORS. 3, 20, 23, 24+ 
IMPARLANCE, 


what. 239. 

3 239. 

pecial; 239. | 
not allowed, without leave of the court. 240. 

general-ſpecial. 240. 

what may be pleaded, or done after it. 240. 

may be alledged, by way of eſtoppel. 241. 

in what caſes formerly allowed. 242. 
at this day. 17, 245. | 


INFANTS, 


at what age they may be outlawed. 56, 
muſt ſue by prochein amy. 116. 

cannot inform on penal ſtatutes. 116. 
muſt defend by guardian. 116. 


how to appoint. a prechein amy, or guardian. 117. 
of annexing a copy of the rule to the declaration, 
or plea. 117, 118. 

how far liable to coſts. 118. 


INFERIOR-COURT. See title Habeas corpus, 
INJUNCTION. 207, 208, 215. 
INQUISITION, upon an outlawry. 66, 
INSOLVENT-DEBT ORS. 48. 

OINDER, in action. 7 
RREGULARITY, in proceſs; 98. 
when to be taken advantage of. 98. 


ISSUABLE- 
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ISSUABLE-PLEA. 249. 
ISSUES. 19, 21, 66. 
LATTTAT, See title Proceſs. 
how far conſidered as the commencement of the ſuit. 
18 
LEVARI FACLAS. 67. 
LIMITATIONS, ſtatute of. 8, 189, 190. 
MALE-FEAZANCE. 6. 
MARSHAL?S acknowledgment. 209. 
book. 151, 196, 209. 
MELIUS INQUIRENDUM. 67. 
MEMBERS of the houſe of commons. 3, 17, 20, 24, 45+ 
MEMORANDUM, general ; | | 
to what time 1t relates. 190. 
how controuled, or rectified. 190, 191. 
MIS-FEAZANCE. 6. 
MUTUAL DEALINGS. 33. 
NON-FEAZANCE. 6. 
NON OMIT TAS. See title Proce/ſ5. 
NONPROS, 
for not adjourning an eſſoin. 16, 238. 
arreſt after. 36. 
upon a habeas corpus. 18 A 
recordari facias loquelam. 185. 
by original. 218. 
bill. 234. 
judgment of, how ſigned, 234. 
in a joint action. 236. 
coſts of. 185, 237. 
regular or irregular. 237. 
NOTICE, to appear; 
when neceſſary. 97. 
its direction. 97. 
form. 98. 
irregularity in. 98. 
to plead; 230. 
after four terms. 246. 
of trial, ſhort. 249, 250. 
OFFICERS of the court. See title Attornies, &c. 
ORIGINAL-WRIT), 
what. 
when it lies. 2. 


benefit of proceeding by. 3. 


* 


ORIGINAL. 
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ORIGINAL-WRIT, 
diviſions of. 4, 9. 
form. 9. 
direction. 10. 
teſte. 13. 
return. 14. 
when aided, or amendable. 14, 15. 
neceſſary, for proceeding to outlawry. 56. 
need not be repeated, in the declaration. 222. 
OUTLAWRY, in civil actions, what; 55. 
in a ſeparate or joint action. 55, 214, 223. 
forfeiture upon. 55. 
women waived. 56. 
upon meſne proceſs. 56. 
final proceſs. 57. 
writ of exigi facias, 57. 
allocatur exigent. 58. 
proclamation. 58. 
proceedings on the exigent. 60. 
arreſt, 60. 
voluntary appearance. 60. 
bail. 60. | 
judgment of outlawry, or waiver. 61. 
capias utlagatum, general or ſpecial. 61. 
form of the general writ. 62. | 
proceedings thereon. 62. 
bail. 62. 5 
bail-bond. 64. 
form of the ſpecial writ. 65. 
proceedings thereon. 66. 
inquiſition. 66. 
return. 67. | 
tranſcript into the exchequer. 67. 
wvenditioni exponas. 67. 
feire facias. 67. 
levari facias. 67. 
bill of diſcovery, &c. 67. 
how — obtain ſatis faction, from the outlaw's property. 
8, 9. | | 
of reverſing it, by writ of error or motion. 69. 
appearance. 70, 
bail. 71. 
coſts, 73. 


OUTLAWRY, 
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OUTLAWRY, in civil actions; 
reſtitution. 74. 
declaration. 71. (wv). 

QYER, 27s 222, 240: 
time to plead after. 246. 

PEERS, and MEMBERS of the houſe of COMMONS; 81. 
may be proceeded againit } by original writ, or bill. 3, 81. 
cannot caſt an ciſoin. 17. 
proceſs againſt, by original. 20. 
cannot be arreſted. 24, 44. 
bill againſt, what. 82. 

its concluſion. 82. 

how filed. 82. 

of the proceſs thereon. 82, 
form. 83. 
teſte and return. 83. 

appearance. 83. 

declaration. 83. 

cannot be taken in execution. $4. 

PENAL-STATUTES, actions on. 12, 34, 189. 

PLEADIN G, 
to the juriſdiction of the court. 240. 
to the perſon. 241. 
in abatement. 27, 240. 
in chief. 14.5 77 
an attorney's privilege. 50. (b). 240. 

in an action upon a bail-bund. 105, 106. 
time for; 
upon an attachment of privilege. 79. 
upon a bill againſt attormes, &c. 80. 
againſt priſoners in cuſtody of the 
marſhal. 197, 242, 3. 
ſheriff, &c. 204. 
upon. a habeas corpus. 242. 
by original writ, or bill in treſpaſs ; 
formerly. 242. 
at this day ; 
when the plaintiff declares abſolutely. 243. 
de bene eſſe. 244. 
after an imparlance. 245, 6. 
four terms. 246. 
changing the venue. 246. 
demanding oyer. 240. 
amending the declaration. 247. 
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PLEADING, 
of obtaining further time to had 247. 
a _— what. 248. 
iſſuably. 248. 
PLEADINGS, copies of, 
paying for. 80. 
| PLEDGES, by original. 18. 
| bill. 228, 9. 
PLENE ADMINISTRAVIT. 191, 227. 
PRISONERS, how bailed. 104. 
proceedings againlt ; 
on a removal to or from the Fleet, or priſon of an in- 
ferior court; 
before declaration. 169. 
after declaration. 170, 210. 
in cuſtody of the marſhal, previous to the plea; 
bill againſt. 188. 
time for declaring, on a removal or commitment. 
192. 
— a ſurrender, in diſcharge of bail. 193. 
further time. 214, 223. 
mode of proceeding, by the ſame plaintiff, for the 
ſame cauſe of action. 193. 
upon an attachment of privilege, or proceſs i in 
treſpaſs. 193. 
by original writ. 193. 
for a different cauſe of action. 194 
when and how chargeable, by the ſame — or 
a third perſon. 195. : 
in term. 196. 
vacation. 196. 
rule as to detainer. 196. 
time for pleading. 197, 242, 3. 
in cuſtody on a criminal account, cannot be charged 
with a civil action, without leave. 194. 
in cuſtody of the ſheriff, & c. previous to the plea; 198. 
by the ſame, or a different plaintiff. 200. 
time for declaring. 201. 
further time. 214, 223. 
mode of declaring. 203. | 
affidavit of the delivery, &c. 203. 
times for appearing, and pleading. 204. 
demand of plea, & c. 206. 
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PRISONERS, | 
in cuſtody of the marſhal or ſheriff, &c. ſubſequent te 
the plea ; | 
times for proceeding to trial or final judgment, and 
charging them in execution. 207. 
mode of charging them in execution. 208. 
in the king's-bench priſon. 208. 
in a county-gaol. 209. 
in the Fleet. 210. 
in the priſon of an inferior court. 210. 
new charge unneceſſary, on plaintiff *'s death. 211. 
when and how diſcharged, from the cuſtody of the 
| marſhal or ſheriff, &c. for not proceeding in due 
time, &. 211. | 
cauſes to prevent their diſcharge. 213. 
conſequences of being ſuperſeded, or ſuperſedeable. 215. 
PRIVILEGE, | 
of parliament. 20, 45. 
perſons. 42. 
place. 52. 
attornies, &c. 76. 
how pleaded. 50. (5). 
| in what time. 240. 
PRIVITY, of contract. 11. 
eſtate. 11. 
PROCEDENDO. See title Habeas corpus. 
PROCESS, 
by original; 
ſummons. 16, 20, 221. 
attachment. 18, 20, 221. 
diſtringas. 18. 
iſſues. 19. | 
how far affected by the ſtatute 12 G. 1. c. 29. 20. 
againſt peers, and members of the houſe of com- 
mons. 20. | 
againſt corporations. 22. 
hundredors. 23. 
capias. 24. 
alias 
pluries 
teſtatum 
non omittas 
teſte and return of. 21, 26, 7. 
in what caſes void, 53. 


 Capias. 25, 6. 


PROCESS, 


VE TABLE. 


PROCESS, 
upon the bill N peers, &c. 82. 
in treſpaſs ; 
attachment. 86. 
bill of Middeſex. 87. 
alias "1. bill of Middleſe 
pluries 0 eſex. 87 
latitat. 87. 
alias 1 
. 0 capias. 87. 
non omittas. 88. 
in what manner iſſued. 88. 
by whom N 88. 
when ſealed. 88. 
præcipe, &c. 88. 
form of. 88, 91, 92. 
ac- etiam. 88. 
againſt bail. 90. | 
need not be in a plea of treſpaſs. 91. 
ſhould correſpond with the Previous proceſs. 91. 
direction. 91. 
teſte. 92. 
return. 93. 
indorſement of the date. 94. 
| fum ſworn to. gz. 
attorney's name. 96. 
notice to appear. 97. 
irregularity. 98. 
amendment. 98. 
ſervice of a copy of; 99. 
in what caſes. 9g. 
of what proceſs. 99. 
by whom. 100. 
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when. 100. 
where. 100. 
5 how. 100. 
ie againſt huſband and wife, 101, 
#; when entered on a roll. 119. 
9 PROC HEIN AMY. See title /»fant. 
* PROCLAMATION, writ of. 58. 
j it RECAPTION. 53, 200. 
5 N RECOGNIZANCE. See title Bail. 
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RECORDARI FACIAS LOQUELAM. 185. 
REPLEVIN.. 221. 
RESCUE, 
when the ſheriff may return it. 109. 
when not. 109. | 
plaintiff *s remedy thereon. 109, 147. 
fine, &c. 110. 
RESTITUTION, on an outlawry. 64, 74. 
RULE, to return the writ. See title Sheriff 
bring in the body. See the ſame title. 
declare. 219, 221. 
for further time. 223. 
to plead. 251. 
SCIRE FACIAS, 
unneceſſary, upon an outlawry after judgment. 61. 
to recover an outlaw's debts. 67. 
after a charter of pardon. 74. | 
after the defendant is charged in execution, 210, 211. 
SEAMEN. 31. 
SERVICE, of proceſs. See title Proce/s. 
SHERIFF, | 
when to return his writs. 17. 
his return to the proceſs by original. 19, 20. 
not 3 to take notice of the defendant's privilege. 
48, 
his Es upon a ſpecial capias utlagatum. 66. 
entering a liberty, without a 2 omittas. 102, 
his authority, under the writ. 101. 
warrant. 101. 
duty upon an arreſt. 103. 
in what caſes liable for an eſcape. 109. 
when he may return a reſcue. 109. 
of ruling him to return the writ; 159. 
in what caſes the rule cannot be had. 159. 
at what time it may be taken out. 159. 
of the ſervice of the rule. 160. 
is liable to an attachment, for not returning the writ. 160. 
his return, and in what caſes he is liable to an action 
thereon. 161. | 
of ruling him to bring in the body; 162. 
at what time the rule may be taken out. 161, 2. 


is liable to an attachment, for not complying with it; 


164. 
how far liable thereon. 166. 


SHERIFF, 


THE TABLE, 


SHERIFF, 


in what caſes relievable, and in what not. 166. 
of ſtaying the proceedings againſt him, at the inſtance a 
of the defendant. 166. 
how to proceed againſt the late ſheriff, for not return- 
ing the writ. 160. 
to compel him to bring in the body. 162. 
for not bringing it in. 164. 
diftringas againſt the late ſheriff. 163. 
proceedings thereon. 165. 


SHERIFF*'S-OFFICERS, &c. 


cannot be bail. 142, 


SOLDIERS. 31, 148. 
STATUTES, 


of Marlbridge, (52 Hen. III.) c. 23. Capias, 24. 

Weſtminſter, II. (13 Edw. I.) c. 10. Appearance, 111. 
c. II. Capias, 24 
83 Original aurit, 4. 


25 Edw. III. c. 13. King's debtors, 149. 
c. 17. Capias, 24. 
3 Hen. VI. c. 1. Members of convocation, 46. 
C. 12. Amendment, 115. 
23 Hen. VI. c. 9. Bail, 62, 103, 108. 
19 Hen. VII. c. g. Capias, 24. 
6 Hen. VIII. c. 4. Hit of proclamation, <8. 


23 Hen. VIII. c. 15. Cofts, 235. 
32 Hen. VIII. c. 21. Dies juridicus, 93. 
8 Eliz. c. 2. Coffs, 223. (a). 
18 Eliz. c. 5. Penal Hlatutes, Infunt, 116. 
| C. 14. Original writ, 14.. 
31 Eliz. c. 3. CI. Writ of proclamation, 59. 
3. Bail on outlawry, 71, 2, 3. 
43 Eliz. c. 5. Habeas corpus, 173. 
21 Jac. 1. c. 12. 5. Venue, 12. 
c. 23. Habeas corpus, 174, 177. 
c. 26. & 2. Perſonating bail, 140. 
13 Car. II. ſtat; 2. c. 2.4 2. Ac-etiam, 88. 
§ 3. Nonpros, 234, 5. 
§ 4. Outlarwry, 62. 
an Che. Il. e. 7. $6 Sunday, 53. 
& M. c. 4. 1. Bat 127» ( 
§ 4. Perſonating bail, 140. 
C. 18. § 3, 4, 5. Outlawwry, 62, 70, 72. 
© 31: hs an 168, 198. 
STATUTES 


9 
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STATUTES, 
of 5 & 6 W. & M. c. 21. $ 4. Date of proceſe, 94. 


8 & W. III. c. 11. Scire facias, 184. 
9 & ro W. III. c. 25. $ 42. Date of proceſs, 94. 
11 & 12 W. III. c. 9. f 2. Arreſt in Wales, and counties- 
pealatine, 3O, 31. 
12 & 13 W. III. c. 3. Peers, and members of the houſe of 
COMMONS, 3s 81. 


| 5 5 Ann. c. 10 $ 3: Warrant of attorney, 113. 


$ 20. Bail-bond, 154. 


8 7 Ann. c. 12. Ambaſſadors, 24, 25, 42. 


12 Geo. I. c. 29. F 1, 2. Proceſs, Arreſt, Bail, 28, 31, 
7 95, 99, 121, 122, 124, 179. 
58 3. Habeas corpus, 1775. 

1 Geo. II. c. 14. 15. Seamen, 31. 

2 Geo. II. c. 23. f 22. Attorney's name, on precefs, 96. 


5 Geo. II. c. 27. F 1, 2, 3, 4. Proceſs, Arreft, Bail, 28, 


122, 124. 
$ 5. Original writ, 9, 10. 

8 Geo. II. c. 16. 54. Hundredor s, 23. 
12 Geo. II. c. 13.4 4. Attorney s name, on warrant, 96. 
20 Geo. II. c. 37.4 2. Rule to return writs, 160. | 
29 Geo. II. c. 4. § 14. Soldiers, 32. 
30 Geo. II. c. 8. & 20. Soldiers, 32. 
10 Geo. III. c. 50. Diſtringas, Iues, 19, 165. | 
19 Geo. III. c. 5 . Arreſt, Bail, Habeas corpus, 28, 175, 

— 177, 179. 
20 Geo. II. c. 70. & 34. Exciſe-officers, Venue, 12. 
24 Geo. III. Y. 2. c. 47. f 35. Cuſtom-Houſe officers, 


enue, 12. 


25 Geo. III. c. 80. Warrant of attorney, 115, 126. 


SUMMONS. See title Proceſs. 


and order for time to plead, &c. 247. 
how far it is a ſtay of proceedings. 247. 


SUNDAY. 53. 
SUPERSEDEAS, 


arreſt after, 37, 8 

upon an outlawry. 60, 62, 70, 74. 

to the ſheriff, &c. 210, 211, 213, 216. 

cannot be pleaded to an action on the judgment. 216. 


SURRENDER, in diſcharge of bail. See titles Bail, and 


Priſoners. 


TENDER, 189, 190, 191, 227. 


when to be pleaged. 20m 241, 


TESTE. 


rn TABLE 


TES TE and RETURN, 


of the original writ. 13, 14. 
| diſtringas, &c. by original. 21. 

bill. 83. 

capias, &c. by original. 26. 
writ of exigi facias. 58. 
proclamation. 59. 

proceſs in treſpaſs. 91, &c. 
TORTS. 6, 8, 32. 


TRESPASS. 6, 7, 12, 32, 221, 228, 236. 


TRIAL, ſhort notice of. 249, 250. _- 
TROVER. 33. 
VENDITIONI EXPONAS. 67. 
VENUE, 
by original; 10, 221. 
local. 10. 
tranſitory. 10, 11. ( 
in what actions it muſt be laid in a particular ny 120 
in what caſes it is irremoveable. 12, 13. 
in actions by and againſt attornies, &c. 75. 
by bill; 227. 
time to plead, after it 1s changed. 246. 
WAIVER of women. 56, 61. 
WALES. 31, 86. 
WARRANT, to arreſt. 94, 96, 97, 101, 102. 
of attorney ; 
in writing or by parol. 112. 
how long it continues in force. 112. 
of filing and entering it. 113. : 


memorandum or minute of. 88, 115, 125, 6, 
WITNESSES. 39, 51, 66. 


END OF PART I. 


E RR AT A. 


line 19. for crimes, read crime. 

line 4. for ſtatutes, read ſtatute. 

line 18. dele may. : 

laſt line but two, after general, add a comma. 
laſt line but one, after ſheriff, dele comma. 

at the top, for Chap. XIV. read Chap. XV. 
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